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The Inside Story

T Peter R. Jarvis* and Mark J. Fucile** ‘

1. INTRODUCTION

" The past quarter century has seen enormous increases in the attention paid by
law schools and lawyers to legal ethics issues. 1999 marks the twenty-fifth year of
the ABA National Conference on Professional Responsibility and the fifteenth year
of the ABA/BNA Lawyer's Manual on Professional Conduct. 1999 is also a year in
which all American law schoals offer instruction in legal ethics and in which a sig- .
nificant number of states require continuing legal ethics training for those who are
already members of the Bar. Few law schools, and no states, did so 25 years. ago.

One of the less well-known aspects of this increase is the development of in-
house legal ethics expertise at an increasing number of law firms. The lawyers that
handle these functions and the firms of which they are a part have decided that the
field of legal ethics constitutes a distinct subject matter area of law that can be as

‘important to a firm's well-being as subject matter expertise in areas of direct client

interest. These lawyers and their firms have also decided that in light of the increas-
ing complexity of legal ethics issues, it makes no more sense to have everyone at the
firm be an expert in legal ethics issues than it would to have everyone in a general

practice firm be an expert in the details of ERISA or workers' compensation law.

We are the two lawyers with pr1nc1pal in-house responsibility for legal
ethics issues for a firm of 250 lawyers with offices in three states and the District
of Columbia. One of us has had this responsibility since the mid-1980s when the
firm had fewer than 100 lawyers and offices in only one state. The other has
become involved in this practice in the past three years. This paper explains

what we do and why we do it.

We have written this paper in the hope that it may be useful both to law
professors and to lawyers and firms that may be interested in establishing simi-
lar practices. We caution the reader at the outset, hawever, that there are other

* B.A., Harvard University (1972); M.A. (Economics), J.D., Yale University (1976); member
of the Oregon State Bar since 1976 and the Washington State Bar since 1981; partner, Stoel Rives
LLP, Portland. Mr. Jarvis is a former member of the Oregon State. Bar Legal Ethics Committee
and the Washington State Bar Rules of Professional Conduct Committee. He has pnmaxy respon-
sibility for in-house ethics matters at Stoel Rives.

** BS., Lewis & Clark. College (1979); J.D., University of California, Los Angeles (1982);
member of the Oregon State Bar since 1982, the District of Columbia Bar since 1986 and the
Washington State Bar since 1994; partner, Stoel Rives LLP, Portland. Mr. Fucile is a current

_member of the Washington State Bar Rules of Professional Conduct Committee. He also shares
responsibility with Mr. Jarvis for in-house ethics matters at Stoel Rives.
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lawyers who pverform similar roles at other firms who have made different choic-

es on a number of points.
We have decided to present this paper in a question and answer format based

- on a series of overlapping questlons in four principal areas: organizational and

administrative i issues, subject matter issues, privilege issues and mlscellaneous issues.
II. ORGANIZATIONAL AND ADMINISTRATIVE ISSUES

A. How did you get selected for this work at ybur firm?
We volunteered. A
B. Do you work full-time as in-house legal ethics lawyers?

No. Neither one of us spends as much as half of our time on in-house legal
ethics work. In addition, three other lawyers at the firm assist us in giving in-

"house advice. We believe it is helpful for us to remain involved in the outside

practice of law for firm clients.
We wish to emphasize, however, that having multiple lawyers involved is
not necessary to the success of an in-house legal ethics practice. For the first six

. or seven years, our firm’s in-house ethics practice was run by a single lawyer.

There are times when running an in-house ethics practice and representing
outside clients can lead to conflicting short-run demands on time. Many of the
in-house ethics questions that we receive must be answered (or, at least, the
lawyers expect answers) almost immediately. This requires at times that we drop
what we are doing in order to turn to the questions of others. We believe, how-
ever, that the fact that we are consulted so often shows that lawyers at the firm
value what we have to offer. In addition, the fact that we have a number of
lawyers who can answer legal ethics questions cuts down on these interruptions. _

C. Must the lawyers at your firm discuss legal ethics issues with you?

No. We believe that our advice will be best received if it is voluntarily sdught
We have, in fact, opposed efforts at the firm to make consultation with us manda-

. tory in some or all situations that raise ethics issues. This does not mean, however,

that lawyers at the firm ignore us. We estimate that on an annual basis, the firm's
in-house legal ethics lawyers address in excess of 1,000-questions or issues per year.

To paraphrase Field of Dreams, “if you build it, they will come.” We like to
think that the lawyers at our firm call us because they know from experience
that they can get prompt and helpful advice from us more quickly and more reli-

ably than they can develop it on their own.

_ It is important to note that we also get questions from nonlawyers at the firm.
Sometimes these are questions from secretarial or managerial personnel about the
policies that the firm should follow. Sometimes these are questions about what
specific. lawyers may have done or directed them to do in specific circumstances.
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' D. Do yoir act as a committee or as individuals?

“ Most of the legal ethics questions that we face seem to arise in a hurry and

) ’;to requlre a nearly immediate answer. For this reason, we generally give advice
-as individuals.

- This does not mean that we always do S0, however Where necessary, and time
permxttmg two or more of us may analyze a question together. In addition, and for
the sake of consistency, we feel it is essential that each of us be aware of the advice

, that the others are giving. A brief memorandum summarizing the key background

facts, the questions asked and the answers given is prepared in each case and cir-
culated by e-mail to all members of our group. Except in unusual circumstances, a
copy of the memorandum is also sent by e-mail to the lawyer or lawyers who con-

“sulted us. Among other things, this reduces the risk of possible miscommunication.

We tend to act collectively on issues of potential firm-wide importance. If,
for example, an ethics issue arises that we believe should be presented to the

Firm Management Committee, we will generally try first to reach consensus .

among ourselves so that we can speak with one voice.
E. How does the firm value in-house ethics time?

As a matter of firm policy, in-house ethics time is treated as the equivalent
of time billed to clients. :

E How large does a firm have to be before in-house ethics expertise makes sense?

As is noted in the introduction, our firm began to have in-house ethics
expertise when it'had fewer than 100 lawyers. We do not see this as a minimum
required size, however. The nature and extent of in-house expertise can vary
with ratters such as the complex:ty of the firm’s practice and the availability of

outside expertise on an “as needed” and reliable ba31s In fact, we perform such

roles at times for lawyers at other firms.

It bears mention that it is not only private law firms that can benefit from
in-house expertise.. For example, a number of government legal departments of
which we are aware have such expertise. There is no reason in principle why
corporate legal departments cannot develop in-house: ethics expertise.

III. SuBjECT. MA’TTER Issuks

A What are the prmczpa] subjects on which: you gzve advzce7

W believe that at one time or another, we have ngen adwce on v1rtually
every imaginable legal ethics issue. The issues with which we regularly deal
include at least the following:

1. Conflict of interest issues. This mcludes current client conflict issues, former »

 client conflict issues and at times issues relating to conflicts between lawyer
“and client. We also assmt in the preparation of conﬂlcts waxver or disclosure
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and consent letters, and we have made a set of form letters available to the firm.

' 2. Attorney-client, work product and other privilege issues including but not lim-
ited to so-called joint defense issues. We do not purport to be the firm's only
experts on these issues, but we make ourselves available as a resource.

3. Advertising and solicitation issues. We provide advice to the firm’s overall mar-

o keting efforts and to individual lawyers who wish to-engage in client solicitation.

4. Communication with rep}esented parties’ issues. We advise our lawyers both
about direct or indirect contacts with an opposing partys personnel and
~ about keeping counsel for the othér side away from our clients' personnel.

5. Lawyer and nonlawyer lateral.hire and departure issues. We have, for example,
developed forms to use when a lateral hire must be screened from a matter, and
we advise the firm when a lawyer or nonlawyer must or should be screened.

6. Attorney fee, billing and trust account issues. Upon request, we advise the
firm with regard to more general or policy-related issues as well as specific
problems that may arise.

7. Mandatory and permissive withdrawal issues. This includes but is not limited

. to “noisy withdrawal” or client perjury types of situations, but it is not limit-
ed to these. It also includes more mundane situations such as when the firm
can withdraw or how to accomplish withdrawal when a client has not paid us.

8. Issues relating to the duty to report misconduct by other lawyers. We are at
times asked by our lawyers whether they have an obligation to turn in other
lawyers for conduct in a matter that they have observed.

9. Issues that arise when a file or lawyer at the firm is subpoenaed in litigation.
This could be thought of as a subset of attorney-client privilege and, some-
times, conflict of interest issues.

10. Responding to Bar complaints filed agamst firm lawyers. This does not happen
often, but it does occur.

B. Do you have any general philosophical approaches to the issues that you address?

We have three. One is that we try to view things from a positive and con-
structlve perspective. We try very hard to help lawyers accomplish the objectives
that they seek and to let them know we are on their side. We also try very hard
to look for practical approaches to real-world problems to avoid having to deal
w1th unnecessarily complicated or controversial issues.

We also try to avoid, or at least quantify, risk to the firm, its lawyers and
their clients. If at all possible, we look for a Way to accomplish an bbjective that ..

eliminates all risk. If not, we try to make sure that the degree of risk assumed is
both appropriate under the c1rcumstances and sufﬁcnently well understood by
* all concerned parties.
. Finally, we work very hard to achieve consensus. Only rarely does it happen
that after consultation, one of our lawyers dlsagrees with the advice given and states -
an intention to pursue what we believe to be an inappropriate course of conduct.
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C. Do you handle professional liability issues as well as legal ethics _iésues?

- Neither one of us has direct responsibility for handling the firm’s profes- -
-sional liability issues. The lawyer who does so is, however, one of the three other

. lawyers who provides in-house ethics advice, and we are in turn available to

" assist that lawyer on professional'"li‘ability as needed. In short, we work closely
", together. . '
“  One of the biggest advantages of an in-house legal ethics practice, howev-
er, is that we often can stop potential professional liability issues before they
start. We have found on a number of occasions that an ethics question that is
brought to our attention may carry with it the risk of financial exposure to the
firm or to a client. Early action can often avoid the need to encounter much
more troublesome and costly issues at a later time.

D. Do you do anything besides answering specific questions that are put to you?

Yes. We also alert lawyers at the firm to potential developments that may
or should be of interest to them. We also develop and maintain forms of various
types for use by lawyers at the firm, such as form conflicts waiver letters and
form screening affidavits.

IV. PRIVILEGE ISSUES

A. Who is your client?

We generally regard the firm as our client or at least as one of our clients,
and we have explained this to lawyers and nonlawyers at the firm. We therefore
believe that we are free to share with firm management any information that may
come to our attention from a lawyer or nonlawyer employee at the firm.' In those
few instances in which we have felt that the interests of the lawyer or nonlawyer
consulting us and the firm's interests. have substantially diverged, we have in fact
recommended that the person consulting us retain independent counsel.

B. Do you believe that the advice that you give is privileged?

- The answer is “yes, qualified.” If, for example, we are advising a lawyer at
the firm about whether to seek the disqualification of opposing counsel or to
challenge.an opposing party's assertion of attorney-client privilege in litigation,
there is no reason for our advice to be less subject to a claim of privilege than
‘the-advice of any other lawyer at the firm. ' S

‘We believe that there can be no question about the availability of privilege
when we advise the firm or its lawyers on what are essentially non-client mat-

I.. Cf In re Grand Jury Proceedings. 156 F3d 1038, 1040-41 (10th Cir 1998) and In re
Grand Jury Subpoenas (Jane Doe and John Doe), 144 F3d 653, 658 (10th Cir 1998) (describing
the very limited situations in which a corporate officer or employee can assert a personal claim of
privilege for a conversation with corporate counsel). -
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ters, such as the standards applicable to lawyer advertising and solicitation or

the defense of a Bar complaint.?
We understand that one can question whether we would be entitled to

" claim privilege as against a firm client for advice that we might give with respect
“to the firm's handling of that client’s work. We believe, however, that the privi-

lege ought also to be available in such cases.
In addition, if the actions of a lawyer who has consulted us are later called

into question in a malpractice or disciplinary context, it may be in that lawyer's
and the firm's interest to assert an “advice of counsel” defense. Although this
has yet to occur,® we write our summaries of the advice that we give with an eye

towards this potential use.

V. MISCELLANEOUS ISSUES

A. Is the firm your only legal ethics client?

No. We also perform legal ethics work for other lawyers and law firms. We
believe that these two aspects of our practice strengthen each other.

B. How do you deal with variation in rules from jurisdiction to jurisdiction?

This can be one of the hardest issues that we have to face. The rules on
communications with represented parties, the attorney-witness rules, and cer-
tain rules relating to conflicts of interest are not the same in all jurisdictions.

We try to be pragmatic. For example, it is fairly obvious that the applicable
attorney-witness rule is the rule of the jurisdiction in which a trial 'will occur. On
the other hand, multiple states’ rules can also apply if, for example, we are seeking
a waiver to perform work.for Client A in State B that is adverse to Client C whom
we represent on unrelated matters in State D. In such situations, our bias is in favor

- of applying the most restrictive rule that is potentially applicable to a situation.

VI, CONCLUDING REMARKS

Like any area of law, the in-house practice of legal ethics has moments that

are better and worse. There can be moments of high drama, such as those involv-

ing the apparent discovery of client wrongdoing, moments of extreme satisfaction,
such as those involving the implementation of a particularly creative solution to a

‘potentially troublesome problem, and moments of extreme frustration, such as

those in which no pertinent authority can be.found. or information about critical
facts is missing. For the most part, we enjoy what-we do for the firm—both as an
end in itself and because it benefits the firm. We are firmly convinced that more
firms could benefit from the development of in-house legal ethics practices.

2. See e.g, United States v. Rowe, 96 F3d 1294 (9th Cir. 1996).
3. Since the mid-1980s when this practice began, the firm has not been sued and no Bar
complaints have been filed based on any issue about which we were consulted in advance. -




