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Article — Condemnation

W [EGISLATURE CHANGES CONDEMNATION CODE IN TWO
KEY AREAS

The Oregon Legislature last year enacted two key changes to the condemna-
tion code that went into effect earlier this year and are now codified in ORS
Chapter 35. The first, House Bill 3372, gives condemners (both public and pri-
vate) the ability to temporarily enter property before a condemnation action is
filed to conduct surveys and environmental testing. The second, House Bill 3371,
requires condemners (again, both public and private) to give only a single 40- day
prefiling offer rather than separate 20- and 40-day offers. Both changes have
important practical benefits for agencies and utilities acquiring property through
eminent domain.

Environmental Testing. Although some agencies had survey rights before the
recent changes, the ability to conduct invasive environmental testing under the
prior survey and inspection provisions was less clear. See Or Laws 2003, ch 477.
Because a property’s environmental condition is relevant to compensation under
Oregon substantive valuation law and might affect an agency’s decision whether
to proceed with an acquisition, the changes enacted under House Bill 3372, which
are now codified at ORS 35.220, offer an important practical tool to condemners.
See generally ODOT v. Hughes, 162 Or App 414, 419-20, 986 P2d 700 (1999) (dis-
cussing the relevance of a property’s environmental condition to its valuation in
condemnation).

Under ORS 35.220(1), condemners may enter, survey, and conduct “tests
upon and take samples from” real property that is subject to their condemnation
authority. Under that same provision, the condemner must give notice of its intent
to conduct testing, and may actually conduct testing only with the consent of the
property owner or through a court order. ORS 35.220(2), in turn, establishes an
expedited procedure for a condemner to obtain a court order by filing a petition
in circuit court. The court may establish terms governing the inspection and sam-
pling and may direct the condemner to pay compensation either before or after
the inspection. Compensation may be awarded under ORS 35.220(3) for both
physical damage caused during the inspection—including “any damage attribut-
able to the diffusion of hazardous substances found on the property”—and for
any “substantial interference” with the property’s possession or use caused by the
inspection. ORS 35.220(4), however, prevents double recovery by excluding dam-
ages for which payment has already been made under the inspection provision
from any subsequent condemnation award. Finally, ORS 35.220(5) appears to
reserve potential tort claim liability for other acts conducted during an inspection.

40-Day Offer. ORS 35.346(1) long contained a requirement that a condemner
serve an offer on a property owner at least 20 days before filing a condemnation
action. In 1997, the legislature enacted a number of significant reforms to the con-
demnation process—including a requirement that a prefiling offer remain open
for at least 40 days, which was codified at ORS 35.346(4). See Or Laws 1997, ch
797. That led to confusion over whether condemners were subject to a single 20-
day offer that had to remain open for 40 days, a 40-day offer that incorporated
both the 20-day period outlined in ORS 35.346(1) and 35.346(4), or a combined
60-day period before a condemnation action could be filed. On time-sensitive
projects, the differing interpretations had significant practical import.

The legislature clarified the prefiling offer requirement by amending ORS
35.346(1) to mirror ORS 35.346(4) and create a single 40-day offer requirement.
See Or Laws 2003, ch 476. The requirement that an appraisal report accompany
offers of $20,000 or more remains. ORS 35.346(2). Although ORS 35.348 allows
condemners to dispense with the 40-day waiting period (but not a prefiling offer)
in an emergency, the new unified 40-day offer provision in ORS 35.346(1) will, as
a practical matter, govern almost all project-related condemnations.
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