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Knowing When to Go:
Court of Appeals Affirms Sanctions
Against Lawyer for Continuing After Disqualification

By Mark J. Fucile
Fucile & Reising LLP

Division Il of the Washington Court of Appeals recently affirmed sanctions
against a lawyer in an unusual scenario: the lawyer continued to participate in
the case after being disqualified. Matter of Guardianship of Cudmore, 2017 WL
375048 (Wn. App. Jan. 26, 2017) (unpublished), involved contested guardianship
proceedings for an elderly man, Cudmore. For several years, Cudmore’s
stepson had informally helped manage his parents’ financial affairs following a
debilitating stroke his mother suffered and Cudmore’s general decline in health.
The stepson helped manage his parents’ affairs through a power of attorney and
at least one joint financial account. In 2012, Cudmore was diagnosed with
progressive dementia. Later, a local lawyer surfaced, announced that he had
prepared a new estate plan for Cudmore and sought in a contested guardianship
proceeding to be appointed Cudmore’s attorney. The local lawyer filed a lengthy
declaration with the court in support of his appointment in which he vouched for
Cudmore’s capacity and wishes.

The stepson opposed the appointment. The stepson’s lawyer argued, in
relevant part, that the local lawyer who sought the appointment should be

disqualified under the lawyer-witness rule, RPC 3.7, because he had turned
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himself into a key witness on Cudmore’s capacity. The court disqualified the
lawyer and instead appointed other counsel for Cudmore.

The disqualified lawyer never sought discretionary review of his
disqualification. The disqualified lawyer, nevertheless, continued to participate in
the guardianship proceedings through court filings and issuing subpoenas.
These actions triggered the expense of responding for the other parties and led
the trial court to impose nearly $10,000 in sanctions under CR 11.

The disqualified lawyer appealed the sanctions, but the Court of Appeals
affirmed. The Court of Appeals began by noting that the lawyer had not
appealed his disqualification and, therefore, that was moot. It then concluded
that the trial court was within its discretion in entering sanctions and affirmed the
amount awarded below (and left the door open for an additional attorney fee
award on appeal). The Court of Appeals summarized its rationale succinctly:
“Since . . . [the disqualified lawyer] . . . did not seek discretionary review of the
trial court’s disqualification order, he was obliged to abide by it.” (/d. at *4.)
Although lawyers have a general duty upon withdrawing (whatever the
mechanism) under RPC 1.16(d) to “take steps to the extent reasonably
practicable to protect a client’s interests,” that is not an open invitation to remain

as counsel of record once disqualified.
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