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 Lawyers have long served as directors for both corporations and non-profit 

organizations.  According to one comparatively recent survey, for example, 

approximately 40 percent of public company boards included lawyers.1  From a 

law firm’s perspective, board service has traditionally been seen as a way to 

cement relationships with key corporate clients and to network in local 

communities through non-profit organizations.  From the perspective of 

corporations and non-profit organizations, having a lawyer on the board is often 

viewed as a unique asset in an increasingly legal-centric environment. 

 Although board service can provide benefits to lawyer-directors and their 

law firms, board service can also present distinct risks—especially when the 

corporation or non-profit involved is also a law firm client.  In this column, we’ll 

look at five areas that lawyers and their law firms should evaluate when 

considering whether a firm member should also serve as a director of a law firm 

client:  (1) conflicts; (2) attorney-client privilege; (3) insurance coverage; (4) 

competence; and (5) corporate knowledge.  These are not intended to be either 

an exhaustive list or a catalog of issues that arise for every lawyer-director.  

Rather, they are simply intended to represent some of the more commonly 

recurring issues.2 
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 Conflicts 

 Conflicts for a lawyer-director can arise from both the roles as “lawyer” 

and “director.”  

On the “lawyer” side, RPC 1.7(a)(2) governs conflicts between a lawyer’s 

business or personal interests and the interests of the client involved.3  Comment 

35 to Washington RPC 1.7 addresses lawyer-director conflicts and uses the 

illustration of a lawyer-director who—as a lawyer—is approached about advising 

a corporation on matters involving the actions of the board on which the lawyer 

serves.  Whether the conflict may be waived under RPC 1.7(b) will turn on the 

specific circumstances and ordinarily entails a careful review of the lawyer’s 

participation in the issues involved as a board member.   

On the “director” side, statutory and decisional law typically impose 

fiduciary duties of ordinary care and good faith on directors.4  ABA Formal 

Opinion 98-410 (1998), which provides a comprehensive national5 survey of 

lawyer-director issues, uses the example of a lawyer-director who—as a 

director—is asked to participate in the selection of counsel for matters that would 

be particularly lucrative to the lawyer-director’s law firm.6  The ABA opinion notes 

that whether lawyer-directors should recuse themselves turns on the applicable 

substantive law of corporate governance rather than the RPCs.7 
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  Privilege 

 Courts have long drawn a line between legal and business advice 

provided by lawyers—with the former generally accorded protection under the 

attorney-client privilege and the latter usually not.8  

 This can have important practical consequences for lawyer-directors given 

the potential overlap. 

 With business advice, if privilege is not available, the lawyer may become 

a fact witness in later litigation over the matters concerned.  In that event, the 

lawyer-witness rule—RPC 3.7—may come into play.  RPC 3.7(a) generally 

prohibits a lawyer from acting as trial counsel if the lawyer is a “necessary” 

witness.  Under RPC 3.7(b), personal disqualification can ripen into firm 

disqualification if the testimony from the lawyer-witness will be adverse to the 

lawyer’s client. 

 With legal advice, ABA Formal Opinion 98-410 counsels that lawyers 

should keep it separate from business advice in an effort to preserve privilege: 

  “[I]t is vital that that the lawyer who also serves as a director be 
 particularly careful when her client’s management or board of directors 
 consults her for legal advice.  The lawyer-director should make clear that 
 the meeting is solely for the purpose of providing legal advice.  . . . When 
 appropriate, the lawyer-director should have another member of her firm 
 present at the meeting to provide the legal advice.”9 
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 Given the sensitivity of privilege, the ABA opinion suggests that lawyer-

directors discuss this area with their fellow board members and executives at 

client organization when they join the board involved. 

 Coverage  
 
 Most legal malpractice insurance policies cover just that—errors and 

omissions arising out of law practice.  By contrast, serving as a director may be 

excluded—depending on the policy—because it is primarily a business activity.10  

From the risk management perspective, therefore, it is critical to determine 

whether a prospective board position is covered by the law firm’s malpractice 

policy or separate directors and officers insurance provided by the company or 

non-profit concerned.11   

 Competence 

 Particularly with smaller non-profits, lawyer-directors may be viewed by 

their fellow directors as authoritative voices on all things legal.  Today’s practice 

reality, however, forces most of us into relatively narrow niches and a lawyer-

director may not necessarily have substantive expertise on the particular legal 

point confronting the board.  In that situation, lawyer-directors need to be 

diplomatic enough to demur on providing legal advice in an area beyond their 

competence.  Simply because legal advice is provided pro bono to a non-profit 
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does not exempt it from the regulatory duty of competence or the civil standard of 

care.12  Even if they are not able to advise on a particular matter, lawyer-directors 

are often in an excellent position to identify other lawyers within their firms or the 

community at large who can provide the specialized advice required.   

For lawyers who are invited to join the board of a non-profit organization in 

particular and may not be familiar the duties of a director, the Attorney General 

and the Secretary of State have a joint booklet available on-line oriented around 

board service for charities and other non-profits.13 

 Corporate Knowledge 

 Engagement agreements are a key tool of law firm risk management.  

Among other benefits, an engagement agreement that defines the scope of the 

representation concerned will assist the law firm in avoiding “blame” for events 

beyond what it was hired to do.  Having a firm lawyer as a director of a client, 

however, can lessen that benefit.  With a firm lawyer on a client’s board, it 

becomes more difficult on a practical level to argue that the firm was not aware of 

or involved in matters within the client that may later become the subject of 

litigation that attempts to “blame” the law firm.   

This risk is not a reason to either stop using engagement agreements or to 

avoid having a firm lawyer on a client’s board.  At the same time, the risk should 
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at least be examined when a firm considers whether to approve having one of its 

lawyers serve on a client’s board.  Although circumstances vary, this risk is often 

sharpest when the business is closely held and takes in customer money for 

private investments.  When seemingly successful businesses later turn out to be 

Ponzi schemes, their law firms are usually on the short list of litigation targets for 

defrauded investors—with the claim being that the law firm “should have 

known.”14       
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negligence.  
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Instruction 107.04 addresses the standard of care in the legal malpractice context. 
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14 See, e.g., Norton v. Graham and Dunn, P.C., 2016 WL 1562541 (Wn. App. Apr. 18, 
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