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Introduction

The “wellness” challenges lawyers face today have been increasingly well-documented, and the organized
bar both nationally and locally has responded with a heightened focus on providing a range of resources
to confront them.! One provision of the ABA Model Rules of Professional Conduct, however, has long
addressed lawyer impairment issues: Rule 1.16(a)(2), which requires withdrawal when “the lawyer’s
physical or mental condition materially impairs the lawyer’s ability to represent the client”.? Although
plain on its face, the Rule is considerably more nuanced in application and is almost invariably painted
against the backdrop of very difficult personal circumstances for the lawyers involved.?

This article examines three facets of Rule 1.16(a)(2). First, its history is briefly outlined for context.
Second, its application is surveyed in both the regulatory and civil litigation contexts. Finally, the practical
import for law firm risk management is discussed.

Historical Context

Unlike some other provisions of the ABA Model Rules, Rule 1.16(a)(2) does not trace its lineage to the

Canons of Professional Ethics. Although Canon 44 addressed withdrawal, it did not include a requirement
analogous to Rule 1.16(a)(2).*

Rather, this precept was first introduced as a regulation with DR 2-110(B)(3) in the ABA Model Code of
Professional Responsibility in 1969. It required withdrawal if a lawyer’s “mental or physical condition
renders it unreasonably difficult for him to carry out the employment effectively.”® This requirement
paralleled the simultaneous introduction of rules addressing competency and neglect specifically, DR
6-101(A)(1) and DR 6-101(A)(3).* Commentators have long noted the relationship between withdrawal,
competency and, depending on the circumstances, neglect in the Model Code formulation and the duty of
diligence under Model Rule 1.3.”

In developing what would become Model Rule 1.16(a)(2), the Kutak Commission® proposed a
reformulation that was substantially similar to its Model Code counterpart, DR 2-110(B)(3): “[A]
lawyer shall not represent a client or, where representation has commenced, shall withdraw from the
representation of a client if . . . (2) the lawyer’s physical or mental condition materially impairs the
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lawyer’s ability to represent the client|[.]”® That phraseology was adopted by the House of Delegates in
1983 and remains the same today.'

Neither the original comments proposed by the Kutak Commission nor those ultimately adopted by the
House of Delegates discussed Model Rule 1.16(a)(2) or defined the term “impairs.”!" That, too, remains
the same today. Knowledgeable commentators have pointed to the likely reason: the rule is “virtually
self-explanatory.”'? There is nothing in the rule suggesting that the term “impairs” has any meaning
beyond its dictionary definition.'® As discussed in the next section, however, the rule has been applied in
a wide variety of situations and includes a degree of nuance no doubt influenced by the difficult personal
circumstances that are almost always present in the application of the Rule.

Application of the Rule

The Iowa Supreme Court observed within the past decade: “There is very little case law interpreting this
rule (e.g., lowa’s version of Model Rule 1.16(a)(2)) or its predecessor, DR 2-110(B)(3).”'* Nonetheless, the
rule and its forerunner under the Model Code have been applied in both regulatory and civil settings.'®
Although the focus with both has been on withdrawal, the rule has also been applied when work should
have been declined.!®

In the regulatory setting, the Rule, in keeping with its text, has been applied to both physical and mental
conditions.!” Substance use—whether alone or in combination with other circumstances—is often
reflected in the decisional law surrounding the rule.'® Professional “burn out” has also been cited when
the result of such a condition is inability to manage client work."” When discipline under state variants of
Rule 1.16(a)(2) is imposed, it is almost invariably coupled with other charges, most frequently violations
of Rules 1.1, Competence, and 1.3, Diligence.?’ Depending on the circumstances, other charges—such

as the failure to communicate, misrepresentation of the status of work or trust account violations—may
also be involved.?! The regulatory discipline imposed varies widely. Situations involving treatment and the
prospect of successful return to practice are often included conditions on probation or reinstatement.?? By
contrast, situations that have spiraled out of control and lack the reasonable probability of a successful
return to practice have resulted in disbarment.?

In the civil litigation context, the Rule has been cited primarily in cases involving sanctions®*, legal
malpractice?’, motions for continuance or withdrawal?® and procedural motions attempting to redress
errors that have occurred due to the underlying physical or mental conditions involved.?” In these settings,
the Rule is usually cited as an ethical duty that the lawyer involved should have followed rather than a
decision the lawyer should have made regarding continuing as counsel.?®

Risk Management Lessons

The case law interpreting Rule 1.16(a)(2) suggests three broad risk management lessons for lawyers and
their law firms.

First, although disciplinary sanctions involving the Rule primarily involve solo practitioners, this

issue affects all types of practices. The tilt on the disciplinary side toward solos likely results from

a combination of the lack of peer review and readily available internal firm support.?’ A common
pattern in disciplinary cases involves a solo practitioner who develops a serious condition but attempts
to continue with an ongoing matter without telling anyone or associating additional or replacement
counsel. In a larger firm, withdrawal is often avoided when a firm member becomes ill—provided the
firm has sufficient depth on its “bench”—by having another lawyer or team within the firm with similar
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knowledge and experience handle the matter in the absence of the ill lawyer. However, this solution
presumes adequate internal peer review and support. Even with sufficient peer review and support, these
can be very difficult conversations within a firm.>° Nonetheless, both due to supervisory duties within
firms under state variants of Model Rules 5.1 and 5.23! and the firm’s potential civil liability to its clients,
they are conversations that must take place.

Second, clients cannot be ignored. A serious illness that impacts the continuing availability of chosen
counsel to handle a matter fits squarely within the realm of case events warranting consultation with
the client under the “communication rule”—Model Rule 1.4.3> ABA Formal Opinion 03-429 (2003),
addresses lawyer impairment issues arising within law firms** and suggests that a balance can be struck
between the client’s need to be consulted and and privacy concerns of the lawyer involved. The opinion
counsels, however, that the client must be consulted in these circumstances when the lawyer involved is
the principal handling attorney on the matter.>*

Third, if a firm lawyer is in the disciplinary system due to an illness or similar condition resulting in a
charge under state counterparts of Rule 1.16(a)(2), case law suggests that a cooperative approach with
the regulatory authority and a proactive treatment plan will yield the best result.>® Although illness and
similar conditions can be a mitigating factor in lawyer discipline under Standard 9.32 of the Standards
for Imposing Lawyer Sanctions,* disciplinary violations in this area often occur in multiple matters

the lawyer is handling, triggering the aggravating factor “pattern of misconduct” in Standard 9.22(c).>”
Therefore, a cooperative approach involving meaningful treatment can be critical in providing a path
for the lawyer’s eventual return to practice.’® By contrast, not having a realistic treatment plan or simply
acceding to one and then not following it can be recipes for severe discipline.*

Summing Up

Rule 1.16(a)(2) informs lawyers and their firms when they must withdraw—or decline work—when
physical or mental conditions prevent them from handling the matter concerned with the requisite
competence. In the disciplinary context, it is usually coupled with other charges that reflect the
unfortunate results that can and do occur when lawyers in this situation continue working on client
matters despite their inability to handle matters adequately.

In a disciplinary case based on the Rule 1.16(a)(2)’s Model Code predecessor, a highly capable lawyer lost
the ability to manage his successful practice due to a severe condition the lawyer did not acknowledge
until it had overwhelmed him. Former Justice Edwin Peterson of the Oregon Supreme Court observed in
his concurrence: “Over the years I have seen a host of intelligent, capable lawyers get into trouble because
of their inability to recognize and resolve problems such as faced . .. [the lawyer] . . . in this case.”*
Justice Peterson made his observation nearly 40 years ago. Evidence suggests the pressures lawyers face
today have not abated. The heightened focus on lawyer wellness, however, may encourage lawyers facing
significant conditions to seek out available resources and, when necessary, transition out of matters in
keeping with Rule 1.16(a)(2) during their recoveries.
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