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Check Please!
Risk Management for Timekeeping and Billing

By Mark J. Fucile
Fucile & Reising LLP

Last year in this space, we looked at fee agreements and related
modifications.” Accurate timekeeping and clear billing play equally critical roles
in law firm risk management. In this column, we’ll survey both.

Before we do, however, three qualifiers are in order.

First, we'll focus on bills that are submitted to clients or other financially
responsible parties such as insurance carriers rather than to courts as fee
petitions. That said, intentional inaccuracies in fee petitions can lead to both
regulatory discipline and court-imposed sanctions.?

Second, we’ll focus on timekeeping and billing rather than collection.
Again, however, mishandling collection can also lead to both regulatory discipline
and defenses to the fee sought.®

Finally, we'll focus on hourly billing, which remains a predominant
economic model in private practice.* Once again, however, other forms of billing
can lead to regulatory discipline and defenses to collection if not done with

appropriate care.b
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Timekeeping

Two Washington disciplinary cases decided within a month of each other
in 1998 offer stark examples of intentionally misleading timekeeping and, in doing
so, underscore the absolutely essential duty to record time accurately.

In re Dann, 136 Wn.2d 67, 960 P.2d 416 (1998), involved a Seattle law
firm that did construction litigation. In re Haskell, 136 Wn.2d 300, 962 P.2d 813
(1998), concerned a Spokane firm that handled insurance defense. With both,
the senior partners at the respective firms were disciplined for participating in
schemes in which work was performed by, among others, firm lawyers ordinarily
billing at lower rates and then the timekeeping records involved were changed
internally to misidentify the lawyer as a partner billing at a higher rate.®

RPC 1.5(a) prohibits charging an “unreasonable” fee.” Understandably,
time that is intentionally manipulated to reflect knowing inaccuracies results in an
“‘unreasonable” fee. More fundamentally, however, RPC 8.4(c) prohibits
“conduct involving dishonesty, fraud, deceit or misrepresentation[.]” The lawyers
in Dann and Haskell were both disciplined under RPC 8.4(c) for the schemes
involved.

Lawyer discipline for intentionally inaccurate timekeeping is clearly a

serious consequence with, for example, the lawyers in Dann and Haskell
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receiving lengthy suspensions.? Lawyer discipline, however, is not the only
potential consequence. Clients are not likely to pay for intentionally inaccurate
timekeeping or may want their money back if the bills involved have already been
paid before the inaccuracies came to light. If undertaken in a systematic way,
inaccurate timekeeping may also risk Consumer Protection Act claims—which
can, depending on the circumstances, apply to the business aspects of law
practice.® While rare, financial improprieties involving clients can also lead to
criminal prosecution.' Regardless of the mix of legal consequences,
reputational harm can be profound. The deceptive timekeeping in Dann, for
example, made the front page of the Sunday edition of the Seattle Times."

“Initial switching” like in Dann and Haskell is not the only form of knowing
inaccuracy that can lead to problems on multiple fronts for lawyers and their
firms. “Bill padding”—where a lawyer or firm simply adds time or entries for work
not undertaken—is equally pernicious and exposes the lawyers involved to
similar risks. The lawyer in In re VanDerbeek, 153 Wn.2d 64, 101 P.3d 88
(2004), for example, was disbarred on charges that included “bill padding” in
violation of RPCs 1.5(a) and 8.4(c)."?

Most lawyers did not enter law school with the vision of documenting their

professional lives in tenths of an hour or similar increments. That mundane
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routine, however, lies at the core of the predominate hourly fee model. The
hourly fee model, in turn, supports the business plans of law firms large and
small. While the past generation has seen much discussion of “alternative fees,”
most law firms will likely continue to structure the economic side of their practices
for the foreseeable future around hourly billing.

For law firms, the risks noted suggest implementing technology
appropriate to firm size and practice allowing lawyers and non-lawyer
timekeepers to easily record their activities roughly contemporaneously with the
work performed.’® Firms also need to couple technology with adequate
supervision to encourage accurate timekeeping and to detect the hopefully rare
outlier.™ For individual lawyers, recording their work accurately in terms of both
time and task is an essential step—along with ensuring the time spent is
commensurate to the task—to complying with RPC 1.5(a) and avoiding RPC
8.4(c).

Billing

RPC 1.5(a)(9) notes that fee agreements should generally include “a
reasonable and fair disclosure of the material elements . . . and of the lawyer’s
billing practices.” RPC 1.5(b), in turn, counsels that a fee agreement must

generally include “the basis or rate of the fee and expenses for which the client

fucile & reising LLP
www.frllp.com



fucile @ reising | LLP

Page 5

will be responsible[.]” Comment 2 to RPC 1.5 emphasizes both of these points
and suggests that a client receive a written summary of billing practices at the
outset of a representation so the client understands the financial aspects of the
lawyer’s engagement. Although these provisions speak to fee agreements, it is
good advice when it comes to bills as well."®

Although we have probably all heard apocryphal lore about firms that sent
clients bills that only described the work as “for services rendered,” case law
suggests three practical areas in billing that will lower the risk of disputes and will
also increase the corresponding probability of prompt payment.'®

First, bills should be consistent with the underlying fee agreement. The
Washington Supreme Court in In re Marshall, 160 Wn.2d 317, 335, 157 P.3d 859
(2007), noted that “[i]t can be a violation of . . . RPC 1.5 to charge fees or costs
outside the fee agreement.”"” The logic is straightforward: charging for
something the client didn’t agree to pay for makes the charge “unreasonable”
under RPC 1.5(a). In Marshall, for example, the lawyer was disciplined for
charging for contract attorneys who were not included in his fee agreement.8

Second, bills should have enough detail that clients know what they are
being asked to pay. In Simburg, Ketter, Sheppard & Purdy, L.L.P. v. Olshan, 109

Wn. App. 436, 33 P.3d 742 (2000), for example, the Court of Appeals found in
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the context of a fee dispute that there were fact issues precluding summary
judgment for a law firm on whether as a matter of contract law there had been
“full revelation” of hourly rates on the bills involved.

Third, accuracy is just as important in the bill to the client as in the
underlying timekeeping. The misleading time entries in Dann and Haskell, for
example, became bills sent to clients.

Summing Up

For most lawyers in private practice, timekeeping and billing are mundane
but essential aspects of the business side of running a law firm. They are also
areas that can become flashpoints with clients if not done with the same care that
lawyers bring to the legal work involved.
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