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Here & There:
Remote Work in Washington and Beyond

By Mark J. Fucile
Fucile & Reising LLP

One of the most significant continuing impacts of the Covid-19 Pandemic
on the legal profession is where lawyers practice. For many, the pre-Pandemic
routine of working Monday through Friday in a “brick and mortar” office has been
permanently upended. For some, “hybrid” models are now the norm—uwith
lawyers and staff working part of the week in traditional office space and part in
home or other non-traditional offices.! For others, the change has been more
dramatic—eliminating traditional offices altogether and working solely from home
or non-traditional spaces. In some instances, these “virtual” offices are located in
jurisdictions in which the lawyers are licensed. In others, however, the lawyers
are practicing “remotely” to their licensed jurisdictions from locations in which
they are not licensed.

This last scenario came into sharper focus during the Pandemic. Some
lawyers “telecommuted” before the Pandemic, but anecdotal evidence suggests
their numbers were relatively few.?2 During the Pandemic, however, remote work
became more common. As we emerge from the Pandemic, many lawyers
remain interested in continuing to work remotely.

Remote work, however, fell into a regulatory “gray area.” On one hand,

lawyers working remotely are typically practicing from home offices solely to their
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licensed jurisdictions through email, mobile telephone and video conferencing.
On the other, ABA Model Rule 5.5(b) and its state counterparts—including
Washington RPC 5.5(b)—prohibit lawyers from engaging in the unauthorized
practice of law (“UPL” in the vernacular) by either establishing an office or
holding themselves out to the public as admitted to practice in a jurisdiction in
which they are not licensed. To address this ambiguity, the ABA in late 2020
issued an ethics opinion discussing remote work—Formal Opinion 495. The
ABA concluded that lawyers in the typical remote work scenario noted above did
not violate Model Rule 5.5(b) because they were practicing solely to their
licensed jurisdictions and were not holding themselves out to the public as being
admitted in the jurisdiction in which they were physically located. Washington
has now followed with an advisory opinion that largely tracks ABA Formal
Opinion 495.

The Washington opinion amended an earlier opinion addressing “virtual”
practice generally—WSBA Advisory Opinion 201601. As used in the amended
WSBA advisory opinion and its ABA counterpart, “remote” work is defined
generally as the practice of law to a lawyer’s licensed jurisdiction through
technologies such as email, mobile telephone and video conferencing while

physically located in a jurisdiction in which the lawyer is not licensed. We’ll use
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that same definition here. In this column, we’ll survey unauthorized practice
issues for both out-of-state lawyers working remotely from Washington and for
Washington lawyers working remotely from out-of-state.

Before we do, four qualifiers are in order.

First, we’ll focus on situations where the lawyer involved does not plan to
become licensed in the state in which the lawyer is physically located and is
solely doing work through electronic means to jurisdictions in which the lawyer is
either licensed or is otherwise authorized to practice.?

Second, we’ll focus on situations that are “permanent” in the sense that
the lawyer has moved to a new location for an extended period. Therefore, we
will not discuss forms of temporary authorized practice—such as pro hac vice
admission in a court proceeding—that are available for more transient
circumstances in both Washington and elsewhere.*

Third, although we’ll focus on UPL, practicing remotely can trigger other
risk management considerations ranging from electronic security to supervision.
WSBA Advisory Opinion 201601 and ABA Formal Opinion 498 (2021) survey
“virtual” practice issues generally.> Other substantive legal areas, such as

employment, workers compensation and tax law, may also come into play

depending on the circumstances.
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Fourth, we'll focus on individual lawyers rather than law firms. That said,
law firms authorizing remote work have critical risk management interests
regarding the lawyers and staff involved.® As the leading national treatise on law
firm civil liability put it: “A law firm, of course, is liable for the conduct of its
principals and employees.”” This simple precept applies whether law firm
personnel are in the same “brick and mortar” office or working remotely around
the country.® Similarly, remote work issues cross practices and law firm or legal
department size.®

Here

As amended, WSBA Advisory Opinion 201601 concludes that out-of-state
lawyers are generally permitted to practice remotely in Washington as long as
they limit their work to their licensed jurisdictions and do not hold themselves out
as available to practice in Washington. The amended Washington opinion
quotes ABA Formal Opinion 495 approvingly on what constitutes “establishing”
an office and “holding out” to the public as used in Model Rule 5.5(b) and its
Washington counterpart:

“A local office is not ‘established’ within the meaning of [RPC
5.5(b)] by the lawyer working in the local jurisdiction if the lawyer does not
hold out to the public an address in the local jurisdiction as an office and a

local jurisdiction address does not appear on letterhead, business cards,
websites, or other indicia of a lawyer’s presence . . . If the lawyer’s
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website, letterhead, advertising, and the like clearly indicate the lawyer’s

jurisdictional limitations, do not provide an address in the local jurisdiction,

and do not offer services in the local jurisdiction, the lawyer has not ‘held
out’ as prohibited the rule.”?

To underscore the prohibition on “establishing” an office and “holding out”
to the public, the Washington opinion is framed from the perspective of lawyer
practicing from a home office who is “invisible as a lawyer’” even if, for example,
the lawyer’s firm has an office in Washington.'! The Washington opinion also
counsels lawyers to review any applicable law in their licensed jurisdictions that
might limit or otherwise prohibit them from practicing remotely from
Washington.?

Unauthorized practice is not merely a regulatory problem.*® The seminal
case nationally on unauthorized practice by lawyers, Birbrower, Montalbano,
Condon & Frank, P.C. v. Superior Court, 949 P.2d 1 (Cal. 1998), involved a
dispute over $1 million in legal fees in which the California Supreme Court held
that a law firm’s fee agreement was unenforceable to the extent it involved
services rendered in California by the firm’s lawyers who were not authorized to
practice there. Although Washington does not have a precise equivalent to

Birbrower, the Washington Supreme Court has held in other contexts that fee

agreements violating the RPCs are unenforceable on public policy grounds.**
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Albeit an unpublished decision involving a nonlawyer practicing law, the Court of
Appeals in Teagle v. Zak, 2000 WL 320683 at *3 (Wn. App. Mar. 28, 2000)
(unpublished), used this logic in concluding that a contract for legal services
provided by a person not authorized to practice law in Washington was
unenforceable.

There

Washington RPC 8.5(a) reflects the Washington Supreme Court’s
disciplinary authority over Washington lawyers regardless of their location.
Under Washington RPC 5.5, however, the question of what constitutes
unauthorized practice is generally determined by the law of the jurisdiction in
which it occurs.'® Accordingly, Washington lawyers practicing remotely while
physically located in another state in which they are not licensed need to look
primarily to the law of that jurisdiction rather than Washington to determine
whether their practice is permitted or not.

WSBA Advisory Opinion 201601 puts it this way:

A remote Washington-licensed lawyer . . . may not establish or
advertise a physical presence outside of the home to practice law in the

remote jurisdiction unless that physical presence is otherwise authorized
by the remote jurisdiction.®
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Regionally, Oregon recently took a generally similar approach to
Washington in OSB Formal Opinion 2022-200 (2022). The Oregon opinion
permits remote work there as long as the lawyers involved practice solely to their
licensed jurisdictions and do not hold themselves out as being available to
handle Oregon matters. As | write this, neither Alaska nor Idaho have spoken
directly to remote work.*’

Beyond the Northwest, the jurisdictions addressing remote work have
taken a variety of roads that arrive at the same general place as Washington.
This divergence of approaches, however, means the “answer” for any given
jurisdiction will not necessarily be in the same place and requires lawyers to
carefully survey authority in the location they are interested in practicing
remotely. Many, like Pennsylvania, have issued state or local ethics opinions.2
Some, like the District of Columbia, have addressed remote work through special
UPL committees.’® Others, such as New Jersey, have issued joint opinions from
state ethics and UPL committees.?® Still others, such as Arizona and New York,
have amended their RPCs or practice rules.?*

Even in those jurisdictions that permit remote work, subtle but potentially
significant nuances remain. The Oregon opinion, for example, does not

distinguish between home and commercial office space as long as the lawyers
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involved do not solicit Oregon work or hold themselves out as available to do so.
By contrast, Utah only permits remote work from a “private residence.”?? An out-
of-state lawyer working remotely in Oregon, therefore, could practice in space
outside the lawyer’'s home as long as it is not advertised as a “law office.” The
same lawyer in Utah, however, could only work from the lawyer's home.?® This
difference stems from varying interpretations of what it means to “establish an
office” and “hold out to the public” in state versions ABA Model Rule 5.5(b) that
generally classifies both as UPL if the lawyer involved is not licensed in the
location involved. As noted earlier, ABA Formal Opinion 495 concluded that “[a]
local office is not ‘established’ within the meaning of the rule . .. [if] the lawyer
does not hold out to the public an address in the local jurisdiction as an office and
a local jurisdiction address does not appear on letterhead, business cards,
websites, or other indicia of the lawyer’s presence.”?* Virginia, citing the ABA
opinion, noted: “The foreign lawyer must avoid holding out or implying licensure
in Virginia but otherwise may have a public presence in Virginia and is not
required to be ‘invisible’ within the state.”?® As the Utah opinion illustrates,
however, not all jurisdictions have taken this approach.?¢ Lawyers exploring
remote work in a particular location, therefore, need to carefully evaluate both

whether remote work is permitted and, if so, any practical limits imposed.
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