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RPC 1.12 is often called “the former judge rule” because it outlines conflict 

constraints when a judge leaves the bench for private practice.1  The rule, 

however, extends beyond judges to “adjudicative officers,”2 arbitrators, 

mediators, and other “third-party neutrals.”  If not anticipated through conflict 

checks and associated screening, the broad sweep of the rule has the potential 

to create “unpleasant surprises” for a law firm if, for example, it is asked to 

represent a client in a matter handled earlier by a former judge while on the 

bench who later joined the firm.  The “unpleasant surprises” can range from 

regulatory discipline3 to disqualification4—not to mention unhappy clients if the 

firm is disqualified or forced to withdraw. 

In this column, we’ll first survey the conflict constraints in RPC 1.12(a).  

We’ll then discuss proactive steps law firms can take to reasonably anticipate 

potential conflicts in this context and avoid them through screening under RPC 

1.12(c). 

Before we do, however, three qualifiers are in order. 

First, we’ll focus on situations where a law firm member has completed 

service as a judge, arbitrator, or mediator rather than settings where a law firm 

member is acting as a part-time or pro tem judge or similar position in an ongoing 
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basis.  The former typically involve conflicts between the past service and current 

matters the law firm is either handling or taking on.  The latter, however, usually 

involve potential conflicts arising from ongoing matters in each role.5 

Second, we will not examine other roles mediators may take on to 

document agreements reached or to represent a party after the mediation in the 

same matter.  WSBA Advisory Opinion 201901 (2019) discusses these issues in 

detail and is available on the WSBA web site.6 

Third, we will not discuss job negotiations between judges and law firms.  

RPC 1.12(b) generally prohibits a judge or one of the other positions enumerated 

in RPC 1.12(a) from negotiating for employment with a party or law firm in the 

proceeding involved.7  RPC 1.12(b) also addresses law clerks and generally 

permits job negotiations with parties or law firms appearing before the clerk’s 

judge as long as the clerk has first informed the judge.8 

Conflict Constraints 
 
Washington RPC 1.12 is patterned on its ABA Model Rule counterpart and 

has been a part of Washington’s professional rules since 1985.9  As originally 

adopted, both the ABA and Washington versions included judges and 

arbitrators.10  When the ABA Model Rules and the Washington RPCs were 

comprehensively updated in the early 2000s, both expanded the scope of the 
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rule to also include mediators and other “third-party neutrals.”11  A corresponding 

RPC for limited license legal technicians was adopted in 2015 along with 

references to LLLTs in the lawyer version of the rule.12  

RPC 1.12(a) states the nub of the rule: 

[A] lawyer shall not represent anyone in connection with a matter in 
which the lawyer participated personally and substantially as a judge or 
other adjudicative officer or law clerk to such a person or as an arbitrator, 
mediator or other third-party neutral, unless all parties to the proceeding 
give informed consent, confirmed in writing.13 
 
Comment 1 to RPC 1.12 clarifies that the phrase “participated personally 

and substantially” does not trigger a conflict if a judge was simply a member of a 

multi-member court and did not personally handle the matter concerned while on 

the bench.  This same comment also clarifies that a judge who simply exercised 

administrative responsibility for a court—such as a presiding or chief judge—

would not have a conflict if the only connection with the matter concerned was an 

administrative function such as routinely assigning cases to other judges.  

Limited actions, such as signing a temporary order or search warrant, may—or 

may not—constitute “substantial” participation depending on the circumstances.14 

“Matter” is not defined in RPC 1.12.  Comment 1 to RPC 1.12, however, 

notes that “[t]his Rule generally parallels Rule 1.11[,]” which addresses lateral 

movement by government lawyers.  RPC 1.11(e)(1) defines “matter” as “any 
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judicial or other proceeding, application, request for a ruling or other 

determination, contract, claim, controversy, investigation, charge, accusation, 

arrest or other particular matter[.]” Although seemingly narrow, Comment 10 to 

RPC 1.11 notes that “a ‘matter’ may continue in another form.”  For example, a 

former Oregon trial court judge who was disciplined for handling a contempt 

proceeding over child visitation issues that traced its roots to a dissolution over 

which the judge had presided seven years before while on the bench.15  

RPC 1.12(a) includes a waiver mechanism that permits—with the 

informed consent, confirmed in writing, of all of the parties to a proceeding—a 

former judge (or one of the other positions listed) to subsequently represent one 

of the parties against the others in continuing facets of the same matter.16  In 

practice, however, waivers in this context are usually rare.  Human nature 

suggests, for example, that a party who shared confidential information with a 

mediator would be understandably reluctant to agree to have the mediator 

represent the opposing party in the same matter.  More commonly, therefore, the 

former judge (or lawyer in one of the other persons listed) is screened under 

RPC 1.12(c) that we’ll discuss next. 
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Screening 

Assuming that a waiver is unlikely for the reasons just noted, a conflict for 

a former judge, arbitrator, or mediator is imputed the law firm as a whole under 

RPC 1.12(c) unless timely screening is implemented: 

(c)  If a lawyer or LLLT is disqualified by paragraph (a) of this Rule 
or LLLT RPC 1.12, no lawyer in a firm with which that lawyer or LLLT is 
associated may knowingly undertake or continue representation in the 
matter unless: 

 
(1) the disqualified lawyer or LLLT is timely screened from any 

participation in the matter and is apportioned no part of the fee 
therefrom; and 
 

(2) written notice is promptly given to the parties and any    
appropriate tribunal to enable them to ascertain compliance with 
the provisions of this Rule. 

 
In other words, a conflict is not “just” a problem for the former judge, 

arbitrator, or mediator.  A conflict may lead to their law firm’s disqualification from 

taking on—or continuing—the matter involved.  If not caught until a matter is 

underway, a law firm’s disqualification or withdrawal can also create problems 

with the dislocated client that may lead to fee disputes or other claims.17  Finally, 

the unwanted notoriety of either discipline or disqualification can undermine the 

marketing benefit for the law firm of having a former judge associated with the 

firm or firm lawyers who are sought out as arbitrators or mediators. 
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These stark results put a premium on including party information in the 

firm’s conflict system for both matters a former judge handled while on the bench 

and for arbitration or mediation assignments taken on by law firm lawyers.  For 

former judges, the question often arises:  how far back should conflict information 

go?  Unfortunately, there is no hard and fast answer.  Some firms with practices 

that involve “one off” situations such as automobile accidents may be 

comfortable with only including active cases the judge handled just before 

leaving the bench.   Others with practices where cases can “reappear” later—

such as family law—may extend the conflict information much farther back into a 

judge’s tenure on the bench.  As noted earlier, for example, the case that caused 

the Oregon judge to be disciplined traced its roots to a divorce proceeding the 

judge had presided over seven years before. 

Once a conflict is identified, firms should move quickly to implement 

screening and provide the requisite notice.  “Screened” is defined by RPC 

1.0A(k) as “the isolation of a lawyer or an LLLT from any participation in a matter 

through the timely imposition of procedures within a firm that are reasonably 

adequate under the circumstances to protect information that the isolated lawyer 

or LLLT is obligated to protect[.]”  Screening in this context typically includes 

informing lawyers and staff not to involve the former judge, arbitrator, or mediator 
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in the matter concerned and establishing internal procedures appropriate to firm 

size and practice to ensure the screen is maintained.18  Timely notice of the 

screen must be provided under RPC 1.12(c)(2) to both the opposing party and 

the “tribunal” involved.  The latter is a defined term under RPC 1.0A(m) and 

includes both courts and arbitration forums.  WSBA Advisory Opinion 190 (1993; 

amended 2009), in turn, provides practical guidance on segregating related law 

firm fees for both equity and non-equity owning firm members.  If the former 

judge, arbitrator, or mediator is timely screened as contemplated by RPC 1.12(c), 

then the conflict will not be imputed to the firm as a whole and others at the firm 

can accept or continue the work involved. 
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