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Court of Appeals Issues Rare
Decision on Litigation Privilege

By Mark J. Fucile
Fucile & Reising LLP

In late June, Division | of the Washington Court of Appeals issued a
comparatively rare decision on the “litigation privilege.” As the Court described it
in Young v. Rayan, __ Wn. App.2d __, P.3d __, 2023 WL 4171003 (June 26,
2023):

The litigation privilege immunizes participants in legal proceedings
from civil liability based on statements they make during litigation.
Litigants often strongly and passionately express their position over the
course of a case. The privilege exists to encourage frank and open
testimony and argument despite this turbulent emotional atmosphere. It
protects participants from retaliatory, derivative lawsuits—regardless of
the merit of those suits—instead relying on checks by the trial court such
as sanctions to address false testimony.

Young involved a lawsuit by an attorney against a law firm over allegedly
defamatory statements made about the attorney by a law firm lawyer and a staff
person in declarations provided in probate litigation in which they were
witnesses. The trial court in Young dismissed the attorney’s claims on summary
judgment based on the litigation privilege. The Court of Appeals affirmed.

The Court of Appeals’ decision provides a useful summary of Washington
law in an area that, ironically, protects lawyers on daily basis in a wide variety of

litigation but doesn’t typically get much notice.

Young is also noteworthy in two other respects.
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First, in addition to discussing the litigation privilege in the context of
defamation, the Court of Appeals also applied the doctrine to dispose of related
claims of false light and civil conspiracy. The discussion of false light mirrored
the Court’s conclusions on defamation analytically. The Court found that the civil
conspiracy claim in this instance was tethered conceptually to the defamation
claim because it effectively alleged that the law firm employees had conspired
through their allegedly defamatory testimony.

Second, the Court noted that Division Il of the Court of Appeals had
included a gloss on the privilege that it should only apply when public policy
considerations support its use. The attorney in Young attempted to argue that
this essentially created an exception to applying the privilege in his case.
Division I, however, declined to read the privilege as including a public policy
requirement.

Note: On July 24, the Court of Appeals issued a revised opinion
correcting some of the underlying facts recounted in its original opinion. The
revised opinion, however, did not alter either the outcome or the legal

analysis. The July 24 revised opinion is available on the Washington Courts
website and is the version that will eventually be published.
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