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Conflicts Arising from Sanctions Motions:
An Analytical Framework

“IR]equests for sanctions should not turn into satellite litigation or become
a ‘cottage industry’ for lawyers.”
~Washington State Physicians Ins. Exchange v. Fisons,
122 Wn.2d 299, 356 (1993)

By Mark J. Fucile
Fucile & Reising LLP

Sanctions litigation has not become the “cottage industry” the Washington
Supreme Court warned against 31 years ago in its seminal Fisons decision. At
the same time, even a cursory electronic search of Washington trial and
appellate decisions will reveal that sanctions motions are relatively common.
Some are directed solely against clients.? Some are directed solely at lawyers.?
Still others are directed at both lawyers and their clients.> When a sanctions
motion is filed by an opposing party, the lawyer on the receiving end can face
difficult conflict issues depending on who the motion is targeted against and the
lawyer’s involvement in the underlying conduct. Some conflicts in these
scenarios are waivable, while others are not. If not, the lawyer may be faced with
obligatory withdrawal.

In this column, we’ll focus on an analytical framework for determining
whether the lawyer involved has a conflict and, if so, whether the conflict can be
waived by the client. To put those issues in context, we'll first briefly survey both
the procedural and conflict rules involved.

Before we do, two caveats are in order.
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First, although sanctions will form the backdrop for our discussion of
conflicts, the accent here will be on conflicts rather than the nuances of particular
sanctions rules or statutes.

Second, we’ll focus today on civil rather than criminal proceedings.

Procedural Rules

Procedural rules and statutes addressing sanctions are many and varied.*
Two of the most commonly cited, however, are Washington Superior Court Civil
Rules 11 and 37.°> Both are patterned generally on their federal counterparts.®

CR 11(a) primarily addresses pleadings, motions, and other “legal
memorandum([s].” Under CR 11(a)(1)-(2), an attorney’s signature on that class of
documents is “a certificate by . . . the attorney that the . . . attorney has read the
pleading, motion, or legal memorandum, and that to the best of the . . . attorney’s
knowledge, information, and belief, formed after an inquiry reasonable under the
circumstances” the document involved “is well grounded in fact” and “is
warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law or the establishment of new law[.]” CR
11(a)(3), in turn, includes in the attorney’s certification that the pleading or other

paper “is not interposed for any improper purposes, such as to harass or to

cause unnecessary delay or needless increase in the cost of litigation[.]”
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Sanctions under CR 11 can be imposed on a lawyer, the lawyer’s client, or both.
The rule vests courts with broad authority to impose an “appropriate sanction”—
including attorney fees.’

CR 37, in turn, addresses sanctions for a broad spectrum of discovery
misconduct ranging from incomplete answers to discovery requests to the failure
to comply with discovery orders.? Like CR 11, sanctions under CR 37 can be
imposed against a lawyer, the lawyer’s client, or both. Sanctions under CR 37
are potentially very broad and can include striking pleadings, limiting evidence,
and outright dismissal in addition to attorney fees.®

Conflict Rules

Lawyer conduct leading to sanctions motions by a litigation opponent may
invoke many different Rules of Professional Conduct. Today, however, we'll
draw a distinction between RPCs that may be involved in the conduct underlying
a sanction motion and the conflict that may be presented when the motion is
filed. We'll focus on conflicts once a sanctions motion is filed—however
ultimately resolved by the court concerned.

RPC 1.7(a)(2) addresses conflicts between the interest of a lawyer and

the lawyer’s own client:
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(a) Except as provided in paragraph (b) [addressing waivers], a
lawyer shall not represent a client if the representation involves a
concurrent conflict of interest. A concurrent conflict of interest exists if:

(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer's responsibilities . . . by a
personal interest of the lawyer.

Comments 8 and 10 to RPC 1.7 elaborate on the nature of the conflict:

[8] ... [A] conflict of interest exists if there is a significant risk that a
lawyer’s ability to consider, recommend or carry out an appropriate course
of action for the client will be materially limited as a result of the lawyer’s
.. .interests . . . The critical questions are the likelihood that a difference
in interests will eventuate and, if it does, whether it will materially interfere
with the lawyer’s independent professional judgment in considering
alternatives or foreclose course of action that reasonably should be
pursued on behalf of the client.

[10] The lawyer’s own interests should not be permitted to have an
adverse effect on representation of a client. For example, if the probity of
a lawyer’s own conduct . . . is in serious question, it may be difficult or
impossible for the lawyer to give a client detached advice.
Conflicts under RPC 1.7(a)(2) are often referred to as “material limitation”
conflicts because the financial or professional interest of the lawyer may
“‘materially limit” the lawyer’s professional judgment to the detriment of the

client.® In the sanctions context, the concern is whether the lawyer’s

professional judgment on behalf of the client will be compromised by the lawyer’s
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role in the conduct underlying the sanctions motion and the lawyer’s potential
interest in avoiding sanctions being entered against the lawyer personally.!

As we’ll discuss in the next section, some conflicts in this context are
waivable by the client but others are not.'? If the latter, RPC 1.16 ordinarily
requires the lawyer’s withdrawal (subject to court approval, if applicable). In any
event, conflicts—and their implications—must be timely discussed with the client
so that the client can make informed decisions about the representation.*3

Analytical Framework

At the outset, it is important to underscore that each situation turns on its
own facts and, as a result, “one size does not fit all.” Rather, each situation
usually involves its own unique nuances that merit close analysis. That said,
there are some recurring patterns that form the contours of a general framework
to analyze conflicts in this area. They turn principally on whether the sanctions
involved are sought against the client alone, the lawyer alone, or both.

Client Alone. If the sanctions are directed solely against the client for
asserted misconduct by the client alone, then the lawyer should not ordinarily
have a conflict in defending the client. Magana v. Hyundai Motor America, 167

Wn.2d 570, 220 P.3d 191 (2010), for example, focused on the corporate

defendant—including its in-house legal department—withholding documents
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rather than outside counsel.'* Black can fade to gray, however, if the lawyer
advised the client concerning the behavior involved. In Angelo v. Kindinger,
2022 WL 1008314 (Wn. App. Apr. 4, 2022) (unpublished), for example, a party
opponent in an arbitration sought sanctions against a lawyer’s client for
improperly withholding material information and the arbitrator imposed sanctions
solely against the client. Later, the client sued the lawyer—arguing, in relevant
part, that the lawyer had advised the client to withhold the information concerned
and, therefore, had a conflict when the party opponent brought the sanctions
motion because the lawyer had an incentive to minimize his role in advising the
client. The Court of Appeals reversed summary judgment for the lawyer and his
firm—finding the lawyer did have a conflict. The Court of Appeals in Angelo also
suggested that when the conduct of the client and the lawyer are interwoven and
they have the potential to “point fingers” at each other, the conflict is not waivable
and the lawyer must withdraw:
At that point [i.e., when the party opponent sought sanctions] . . .

[the lawyer] . . . was in direct conflict with Angelo as to who was to blame

for the nondisclosure that eventually resulted in sanctions against Angelo.

Despite this conflict, . . . [the lawyer] . . . did not advise Angelo of the

conflict or withdraw from representing him in the arbitration.®

Lawyer Alone. If the sanctions are directedly solely against the lawyer,

the lawyer may be able to continue if—depending on the circumstances—the
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client waives the conflict. In this scenario, although the lawyer bears the direct
risk of sanctions—for example, monetary sanctions under CR 11 for making
frivolous legal arguments'®—the client’s case may still be impacted. In Engstrom
v. Goodman, 166 Wn. App. 905, 271 P.3d 959 (2012), for example, a lawyer
improperly obtained a declaration from a represented party in violation of RPC
4.2 (the “no contact” rule) in opposing a request for a trial de novo following an
arbitration award for the lawyer’s client. The lawyer was sanctioned—and the
court both struck the declaration and ordered the trial de novo. If the reasonably
foreseeable risk of injury to the client’s case is remote even if the lawyer is
sanctioned, then the lawyer in most circumstances should be able to continue if
the client waives the conflict. In some instances, however, either the risk to the
lawyer may be so great!’ or the potential harm to the client may be so
significant!® that the conflict ripens into a nonwaivable one because the lawyer
cannot reasonably exercise professional judgment on behalf of the client.*®

Lawyer and Client. If the sanctions are directed against both the lawyer
and the client, conflict issues quickly come into sharp relief. In In re Marriage of
Wixom and Wixom, 182 Wn. App. 881, 332 P.3d 1063 (2014), for example, the
Court of Appeals disqualified a lawyer sua sponte when he tried to shift the

blame for jointly sanctioned conduct from himself to his client. The Court of
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Appeals in Wixom noted that the conflict in that instance is nonwaivable. By
contrast, in K.M.P. by and through Pinto v. Big Brother Big Sisters of Puget
Sound, 16 Wn. App.2d 475, 483 P.3d 119 (2021), the Court of Appeals found
that a conflict was waivable when the lawyer admitted that any responsibility for
sanctions was his alone.?° This suggests that if a lawyer stipulates that any
sanctions are solely the responsibility of the lawyer, the conflict may be waivable
by the client absent other considerations.

Summing Up

This is definitely an area where the proverbial “devil is in the details” and
any given situation must be evaluated on its own facts. Nonetheless, framing the
analysis around who the sanctions are sought can be a useful way to bring a
measure of clarity to some otherwise murky waters.
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