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Hard at Work:
Diligence under RPC 1.3

“Perhaps no professional shortcoming is more widely
resented than procrastination.”
~RPC 1.3, Comment 3

By Mark J. Fucile
Fucile & Reising LLP

Most Washington RPCs and their ABA Model Rule counterparts don'’t
include wide-ranging introspection like our opening quote from Comment 3 to
RPC 1.3. For a one-line rule, however, RPC 1.3 on diligence produces a
disproportionate share of professional discipline. Last year’s annual report on
lawyer discipline in Washington, for example, reflects that nine percent of
disciplinary cases included violations of RPC 1.3.1 2023 was not an outlier; prior
year reports include similar statistics and post-Pandemic percentages track pre-
Pandemic numbers.?2 Washington is not an outlier either, with Oregon, for
example, reporting similar statistics over the same period.® These disciplinary
statistics are mirrored generally in national numbers on malpractice. The ABA
Profile of Legal Malpractice Claims series—which goes back to 1985—has

consistently reported that “administrative errors” that include subcategories like

” o« H

“failure to file,” “procrastination in performance,” and “failure to react to calendar,’
typically comprise 20 percent of malpractice claims.*
In this column, we’ll survey RPC 1.3 on diligence. For context, we’ll begin

with the history and component parts of the rule. We’ll then turn to practical
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steps lawyers and their firms can take to lessen the risk of professional discipline
and civil claims in this area.

Before we do, however, three qualifiers are in order.

First, although we will focus on RPC 1.3, violations of the rule usually do
not occur in isolation. Many disciplinary cases involving RPC 1.3 also include
violations of RPC 1.4 for related communication failures.®> Others include
violations of RPC 3.2 for failing to expedite litigation.® Still others involve
violations of RPC 1.5 for fees not earned when work was not completed.” If court
deadlines are missed, violations of RPC 1.1 on competence can also enter the
mix.® This is by no means an exhaustive list of the interplay between RPC 1.3
and other rule violations.®

Second, we’ll focus on civil litigation. That said, issues surrounding
diligence can surface in criminal practice in both individual cases? and overall
dockets.!!

Third, diligence failures occasionally occur against the backdrop of very
difficult lawyer health, financial, or other personal circumstances.*? In this

column, we will survey more mundane scenarios and ways to address them.
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Context and Components
RPC 1.3 is a single sentence:

A lawyer shall act with reasonable diligence and promptness in
representing a client.

The rule does not contain a precise definition of “diligence.” The
comments, however, use the phrase “unreasonable delay” in handling client
work—suggesting that the phrase “diligence and promptness” effectively means
moving a particular matter along at a pace appropriate to the circumstances.!?
The comments also underscore the modifier “reasonable” and note that the duty
of diligence should ordinarily co-exist with common professional courtesies such
as brief extensions for filings.'#

The Washington rule is patterned on its ABA Model Rule counterpart. The
latter was adopted as part of the original ABA Model Rules in 1983.1°> The text of
the rule has not changed since and the accompanying comments have not
changed markedly since then either.'® The ABA Model Rule was based
generally on a provision of the former ABA Model Code of Professional
Responsibility that proscribed “neglect of a legal matter entrusted” to a lawyer.’
Still earlier, the ABA Canons of Professional Ethics adopted in 1908 counseled

lawyers to be “punctual.”®
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Washington’s rule followed a roughly similar arc. The text of Washington
RPC 1.3 is identical to the ABA Model Rule and was adopted when Washington
moved to the ABA Model Rules in 1985.1° It has since remained unchanged.
Official comments generally paralleling their ABA Model Rule counterparts were
added in 2006.2° Those, too, have since remained unchanged.

RPC 1.3 weaves together two broad, but related, concepts.

First, Comment 2 to RPC 1.3 counsels not to take on so much work that it
cannot be performed competently:

A lawyer’s work load must be controlled so that each matter can be
handled competently.

In re Anschell, 141 Wn.2d 593, 9 P.3d 193 (2000), for example, involved a solo
practitioner disciplined under RPC 1.3 when he couldn’t keep up with “200 open
cases at any given time, review[ing] 10 files per day, and receiv[ing] 30 telephone
calls per day.”?!
Second, Comment 4 to RPC 1.3 reminds lawyers that ordinarily they must
complete what they have taken on:
Unless the relationship is terminated as provided in Rule 1.16

[withdrawal], a lawyer should carry through to conclusion all matters
undertaken for a client.
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In re Van Camp, 171 Wn.2d 781, 257 P.3d 599 (2011), for example, involved a
lawyer disciplined for failing to complete agreed work on a single case.

Addressing Risks

Given its prominent role in lawyer discipline, a fair question to ask at this
point is: how does a one-line rule that hasn’t changed in nearly 40 years cause
so much trouble?

The twin threads just noted suggest both the reasons and how to address
them. While internal controls alone won’t change a person’s nature,?? controlling
intake and establishing internal systems to encourage timely completion of work
can meaningfully reduce risk if approached systematically.

Controlling intake is admittedly easier said than done. Lawyers by nature
want to use their legal skills to help clients. Economic pressures, too, seldom
ease in private practice. Atthe same time, lawyers—especially those who are
solos or at small firms where getting assistance from others may not be an
option**—need to realistically assess their capacity before taking on the next
matter. That is not a static exercise: a lawyer who was working 16 hour-days
preparing for trial may have sufficient capacity to take on new work when the trial

unexpectedly resolves. It is, however, a question that must be asked.?*

Comment 3 to RPC 1.3 notes that while not all diligence failures result in
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catastrophic client harm, almost all “cause a client needless anxiety and
undermine confidence in the lawyer’s trustworthiness.”> The principal defense
the lawyer offered in Anschell was that his practice was so busy that inevitably
some “cases ‘fell through the cracks.””?® The Supreme Court suspended the
lawyer.?’

Following through on matters to completion can also be easier said than
done. Yesterday’s “great case” on intake may turn out to be “not so great” after
initial investigation. Lawyers need to remember, however, that even the “not so
great” case remains important to the client involved. As the Washington
Supreme Court put it in a case disciplining a lawyer for lack of diligence: “Of
necessity . . . [clients] . . . look to the legal profession for advice and resolution of
their problems and ultimately for the satisfactory as possible end to the tempest
and turmoil in which they are embroiled.”?® Even if yesterday’s “great case”
remains that way going forward, it may still be competing for attention with others
that, for a variety of reasons, seem more pressing at the moment. Beyond
calendaring court deadlines, lawyers should establish internal law firm reminders
to schedule adequate time to accomplish particular tasks. In other words,
although it is important to calendar a summary judgment deadline, an additional

reminder two weeks earlier will help a lawyer actually meet the deadline. Both
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general calendaring programs common in law practice and tailored practice
management software are well-tuned to add systematic reminders and
deadlines. Having more than one person monitor those deadlines can be equally
important. A calendar reminder might be quickly deleted, but a trusted assistant
standing in the lawyer’s office door (or the electronic equivalent) saying “What
about the motion that is due on Friday?” is more difficult to ignore.

Summing Up

Over 50 years ago, the Washington Supreme Court observed that
“[p]rocrastination and delay in handling of legal affairs not only induces a client to
lose confidence in his attorney but reflects badly on the profession and the
courts, and may foster the impression in the public mind that the highly-vaunted
standards of professional ethics are no more than a sham.”?® Although many
things have changed in law practice since then, the importance of diligently
handling client work is not one of them.
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