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RPC 1.18:
Duties to Prospective Clients

By Mark J. Fucile
Fucile & Reising LLP

The idea of “prospective clients” is not new. The Washington Supreme
Court in 1918 used this term in the same way we use it today: someone who is
discussing the possibility of retention with a lawyer, but has not and may never
become a client.! Similarly, courts have long applied the attorney-client privilege
to preliminary conversations between lawyers and prospective clients over the
possibility of retention.?

What is comparatively new is a professional rule specifically addressing
prospective clients.® The ABA adopted Model Rule 1.18—“Duties to Prospective
Clients"—in 2002 and then modified it modestly in 2012.4 Washington followed
by adopting the ABA Model Rule with minor modifications in 2006 and then
amending it in 2016 to reflect the 2012 ABA Model Rule amendments.®

In this column, we’ll survey three aspects of the rule. First, we’ll discuss
who is—and who is not—a “prospective client” under RPC 1.18. Second, we’ll
examine the duty to protect a prospective client’s confidential information and the
related conflict that arises when a law firm lawyer learns “significantly harmful”
information from a prospective client and then the firm is asked to represent
another client in the same matter adverse to the prospective client. Finally, we’ll

discuss the tools built into the rule—informed consent and screening—that can
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allow other lawyers at the firm to represent a client adverse to a prospective
client notwithstanding the fact that the prospective client shared confidential
information with another firm lawyer.

Before we do, however, three caveats are in order.

First, although we’ll approach today’s topic from the perspective of law
firm lawyers, firms cannot avoid conflicts arising from prospective clients simply
by having nonlawyer staff handle initial contacts with prospective clients. Under
RPC 5.3, law firm lawyers are generally responsible for nonlawyer staff under
their supervision—including those assisting with client intake.®

Second, while not required by RPC 1.18, prudent practice suggests
running a conflict check before meeting substantively with a prospective client. If
a conflict surfaces during a meeting with a prospective client, it may—depending
on the circumstances—trigger a need to withdraw from an existing
representation’ or at least put the law firm at risk of disqualification.® Ideally,
therefore, the names of the parties should be obtained first and a conflict check
run, before moving on to a meeting with a prospective client to discuss possible
representation.®

Third, although RPC 1.18 occasionally results in discipline, the far more

frequent result is disqualification from the court proceeding involved.° In other
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words, failure to follow the guideposts in RPC 1.18 is most often a “firm
problem.”t!

Prospective Clients

RPC 1.18(a) defines a prospective client:

A person who consults with a lawyer about the possibility of forming
a client-lawyer relationship with respect to a matter is a prospective
client.*?

By contrast, a unilateral communication to a lawyer—such as an
unsolicited email—does not make the sender a “prospective client.” Comment
10 to RPC 1.18 explains:

Unilateral communications from individuals seeking legal services
do not generally create a relationship covered by this Rule, unless the
lawyer invites unilateral confidential communications. The public
dissemination of general information concerning a lawyer’s name or firm
name, practice area and types of clients served, and contact information,
is not in itself, an invitation to convey unilateral confidential
communications nor does it create a reasonable expectation that the
lawyer is willing to discuss the possibility of forming a client-lawyer
relationship.

Comment 2 to RPC 1.18, in turn, discusses the grayer area when a lawyer
or law firm invited confidential communications from a prospective client—such

as a law firm web site that solicits confidential information for analysis that does

not include any disclaimers of a relationship:
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Whether communications, including written, oral, or electronic
communications, constitute a consultation depends on the circumstances.
For example, a consultation is likely to have occurred if a lawyer, either in
person or through the lawyer’s communications in any medium,
specifically requests or invites the submission of information about a
potential representation without clear and reasonably understandable
warnings and cautionary statements that limit the lawyer’s obligations, and
a person provides information in response. . . . In contrast, a consultation
does not occur if a person provides information to a lawyer in response to
a communication that merely describes the lawyer’s education,
experience, areas of practice, and contact information, or provides legal
information of general interest. Such a person communicates information
unilaterally to a lawyer, without any reasonable expectation that the lawyer
is willing to discuss the possibility of forming an attorney-client
relationship, and is thus not a “prospective client.”3

Neither the text of RPC 1.18 nor its comments address the role of
compensation. Some lawyers charge for preliminary consultations while arguing
that payment does not convert the consultation into a brief attorney-client
relationship governed instead by the former client conflict rule, RPC 1.9, if no
further representation results. The Washington Court of Appeals, albeit in an
unpublished portion of an otherwise published opinion, In re Marriage of
Herridge, 169 Wn. App. 290, 279 P.3d 956 (2012), expressed skepticism about
this position. As of this writing, however, neither the Supreme Court nor the
Court of Appeals have spoken directly to the issue in “published” form.4 The
difference has potentially significant practical consequences. As we will discuss

further, RPC 1.18 includes a screening mechanism allowing a law firm to take on
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the other side of the same matter as long as the consulted lawyer is screened.
RPC 1.9, by contrast, does not and, although former client conflicts are waivable,
it is unusual for a former client to consent to their confidential information shared
with a lawyer being used against them.

Confidential Information

RPC 1.18 weaves together two threads on confidentiality.

First, under RPC 1.18(b), a lawyer consulted by a prospective client has a
duty to maintain the confidentiality of the information learned—regardless of
whether the lawyer’s firm later represents anyone in the same or a substantially
related matter. Borrowing from the former client conflict rule, confidential
information can only be used or revealed when it has become “generally known”
or when the RPCs would otherwise permit or require.*®

Second, absent informed consent or screening discussed below, under
RPC 1.18(c), a lawyer cannot represent a client in the same or substantially
related matter if the lawyer obtained information from a prospective client “that
could be significantly harmful to that person in that matter[.]” Although not an
exclusive list, ABA Formal Opinion 492 (2020) suggests that, depending on the

circumstances, “significantly harmful” information may range from sensitive
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personal information relevant to the matter concerned to a prospective client’s
strategic thinking on the objectives for the matter.®

With both of these threads, RPC 1.18(e) allows a lawyer to condition a
consultation with a prospective client on the person’s consent that “no
information disclosed during the consultation will prohibit the lawyer from
representing a different person in the same matter.” RPC 1.18(e) also permits
“consent to the lawyer’s subsequent use of information received from the
prospective client.” Although potentially useful, the tools in RPC 1.18(e) may
also dissuade a prospective client from speaking further with a lawyer depending
on the sensitivity of the information concerned.

Consent and Screening

Under RPC 1.18(c) and 1.18(d), if a lawyer has obtained a prospective

client’s “significantly harmful” information, that lawyer is prohibited (absent the
agreements just noted in RPC 1.18(e)) from handling the same or a substantially
related matter for another person adverse to the prospective client unless both
the prospective client and the lawyer’s client give their informed consent,
confirmed in writing. As noted earlier, consent in this scenario can be a “tough

sell” depending on the sensitivity of the information involved and a prospective

client is under no legal obligation to consent. (By contrast, Comment 5 to RPC

fucile & reising LLP
www.frllp.com




fucile @ reising | LLP

Page 7
1.18 makes the point that if the consulted lawyer obtained no “significantly
harmful” information, that lawyer is not precluded from taking on the other side of
the matter involved.)

A law firm lawyer’s conflict in this scenario is imputed to the lawyer’s firm
as a whole under RPC 1.18(c).1” Other lawyers at the firm can, nonetheless,
represent someone adverse to the prospective client in the same or a
substantially related matter if, under RPC 1.18(d)(2), the lawyer consulted by the
prospective client “took reasonable measures to avoid exposure to more
disqualifying information than was reasonably necessary to determine whether to
represent the prospective client[,]” the consulted lawyer is timely screened from
the matter involved, and written notice is “promptly” given to the prospective
client.

Screening in this scenario is similar to the more familiar lateral-hire context
and generally means that the firm is taking reasonable measures appropriate to
firm size and practice to ensure that the consulted lawyer plays no role in the
matter involved.®

A much more nuanced—and inherently fact-specific—question, however,
is whether the consulted lawyer took “reasonable measures to avoid exposure to

more disqualifying information than was necessary[.]” If the consulted lawyer did,
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then screening is available. If not, then screening doesn’t prevent the conflict
from being imputed to the entire firm and the firm would need to rely on consent
instead (which, as noted, is usually unlikely). ABA Formal Opinion 510 (2024)
offers a necessarily imperfect gauge based on Comment 4 to the Model Rule on
which its Washington counterpart is patterned:

Once a lawyer has sufficient information to decide whether to
represent the prospective client, further inquiry may be permissible, but it
will no longer be “necessary.” That means once a lawyer has decided
there is any basis on which the lawyer would or must decline the
representation, stopping inquiry on all subjects would place the lawyer in
the best position to avoid potential imputation of a conflict to other lawyers
in the firm.
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11 See generally ABA, Annotated Model Rules of Professional Conduct 341-351 (10th ed.
2023) (Annotated Model Rules) (surveying decisions nationally). On a related point, an attorney-
client relationship is generally required in Washington to support a legal malpractice claim. See
Hizey v. Carpenter, 119 Wn.2d 251, 260, 830 P.2d 646 (1992) (elements of legal malpractice
claim). The Supreme Court, however, has permitted general negligence claims against
nonlawyers for flawed legal advice. See Jones v. Allstate Ins. Co., 146 Wn.2d 291, 306, 45 P.3d
1068 (2002) (permitting negligence claim by insureds against insurer for allegedly defective legal
advice by claims adjuster). For a case noting, but not resolving, the basis of legal liability of a law
firm to a prospective client for allegedly deficient legal advice, see Eakin Enterprises, Inc. v.
Stratton Ballew, PLLC, 2020 WL 1649806 (Wn. App. Mar. 24, 2020) (unpublished).

12 Comment 2 notes that a person who communicates with a lawyer for the sole purpose
of disqualifying the lawyer is not a “prospective client.” This practice is known colloquially as
“taint shopping.” See Sylvia Stevens, Effective Use of RPC 1.18, 70 Or. St. B. Bull. 9 (Feb./Mar.
2010) (noting practice and the term).

13 See also WSBA Advisory Op. 2080 (2006) (analyzing communications through a law
firm’s web site).

14 Regionally, the Oregon Supreme Court in In re Knappenberger, 108 P.3d 1161 (Or.
2005), held that a two-hour paid consultation in a family law matter that did not result in a further
representation should be analyzed under the former client conflict rule rather than the prospective
client rule. A bankruptcy court in Idaho under similar circumstances held that a paid consultation
was governed by the prospective client rule in In re Hodge, 2021 WL 961068 (Bankr. D. Idaho
Mar. 9, 2021) (unpublished). For a national survey on this point, see Annotated Model Rules,
supra, at 344. Comment 11 to RPC 1.18 notes that “[{]his Rule is not intended to modify exising
case law defining when a client-lawyer relationship is formed” and cites the leading case in
Washington on defining attorney-client relationships: Bohn v. Cody, 119 Wn.2d 357, 363, 832
P.2d 71 (1992).

15 See generally ABA Formal Op. 479 (2017) (addressing the “generally known”
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