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Condemnation procedure in Oregon var-
ies significantly in several key respects
from other civil actions. This article high-
lights those differences from the prefiling
stage through trial for the general prac-
titioner who handles an occasional con-
demnation case.

There are two principal statutory
sources of condemnation procedure ap-
plicable to public agencies2 in Oregon.

The first is ORS Chapter 35, which
creates the basic procedural framework
governing condemnation cases. It is im-
portant to note at the
outset that ORS Chap-
ter 35 governs direct
condemnation ac-
tions—where the gov-
ernment acts affirma-
tively under the power
of eminent domain to
acquire property. Inverse condemnation,
by contrast, occurs when the government
has taken property without invoking the
power of eminent domain and the prop-
erty owner affected brings an action
against the government to recover com-
pensation. Inverse condemnation actions
in state court are governed solely by the
Oregon Rules of Civil Procedure and not
the specialized procedures applicable to
direct condemnations. See generally
Suess Builders v. City of Beaverton, 294
Or 254, 656 P2d 306 (1982) (discussing
inverse condemnation procedure).

. the federal Uniform Relo-

. for Oregon public agen-

The second statutory
source is the portion of

cation Assistance and
Real Property Acquisition
Policy Act dealing with
land acquisition, which is
found at 42 USC §§ 4651-
523 and which has been
adopted as “guidance”

cies in their property ac-
quisitions by ORS
35.510(3).4 Neither the

- federal nor the state land acquisition

policy provisions, however, create rights
enforceable against a public agency in a

condemnation action. See State Dept. of -

Trans. v. Hewett Professional Group, 321
Or 118, 129, 895 P2d 755 (1995).

1. Prefiling Procedure
When it becomes apparent during

. the planning of a public project that an

agency will need to acquire property for
the project, the public agency involved
will typically commission a survey to cre-
ate a specific legal description, possibly
an environmental assessment and a title
search to identify the owner and other
interest holders.

The Legislature last year adopted a
significant clarification to a public
agency’s ability to temporarily enter
property during the prefiling phase to

perform both surveys and environmen-

- tal testing. Although some agencies had

at least survey rights before the recent
changes, the ability to conduct invasive
environmental testing under the prior
survey and inspection provisions was less
clear. Because a property’s environmen-

. tal condition is relevant to compensation

under Oregon substantive valuation law5
and might affect an agency’s decision
even to proceed with an acquisition,
House Bill 3372, which was codified at
ORS 35.220, creates an expedited proce-
dure for agencies to conduct such test-
ing with a property owner’s consent or
over the property owner’s objection with
a court order. See Or Laws 2003, ch 477,
§ 2. It also creates a compensation mecha-
nism to reimburse an owner whose prop-
erty is damaged by the testing. /d.

After the property needed has been
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identified and the owner located, the

public agency must satisfy a number of |

procedural prerequisites before it can file
a condemnation complaint.

First, under ORS 35.235(1)-(2) and
Highway Com. v. Hurliman, 230 Or 98,

113, 368 P2d 724 (1962), the public .

agency’s governing body must adopt a
resolution or ordinance authorizing the
acquisition of the property concerned

before moving forward with a condem-
nation action. The resolution must de- -

clare generally that there is 2 need to

acquire the property involved for a pub-
lic project that the public agency is au- -
thorized to carry out. The public agency’s .
resolution is “presumptive evidence of

the public necessity of the proposed use,
that the property is necessary therefore

and that the proposed use, improvement °
or project is planned or located in a man- -

ner which will be most compatible with

the greatest public good and the least '
private injury.” ORS 35.235(2). The pub- -
lic agency need not, however, have ob- .
tained all of the necessary land use per- *
mits required for the project before -
adopting its resolution or moving for- .

ward with condemnation. See ODOT v.
Schrock Farms, 140 Or App 140, 144-46,
914 P2d 1116, revden, 324 Or 176 (1996);
Powder Valley Water Control District v.

Hart Estate Investment Company, 146 Or :

App 327, 332, 932 P2d 101 (1997).

Second, under ORS 35.346(2), the ;
public agency must appraise the property -
it plans to acquire before beginning ne- |
gotiations with the owner. Under ORS :
35.346(3), the public agency’s appraiser -

must generally inspect the property and

must provide the owner with at least 15 -
days’ advance written notice of the in- .
spection and the opportunity to accom- |

pany the appraiser on the inspection.

Third, under ORS 35.235(1), the pub- .
lic agency must attempt to acquire the
property through negotiations before -
pursuing litigation. See generally State .

.......

The'public agency’s resc-
[dution is "presumptive
evidence of the public ne-
gcessity of the proposed
‘use, that the property is
?necessary therefore and

‘that the proposed use, im-

provement or project is -
‘planned or located ina . :
‘manner which will be
most compatible with the | .
greatest public good and . -
-the least private injury.”
77 the elements the public agency must in-
. cludein its complaint. The express statu-
- tory requirements include only a descrip-
519-20, 504 P2d 133 (1972). ORS |
35.346(2), in turn, generally prevents an *

agency from offering the property owner .
. sociated severance damages to the

Hwy. Comm. v. Freeman, 11 Or App 513,

anything less than the agency’s appraised
value.

Fourth, ORS 35.346(1) requires the .
public agency to make a written offerto |
. the property owner at least 40 days be- °
fore filing a condemnation complaint. .

See also Urban Renewal Agency v.
Caughell, 35 Or App 145, 148, 581 P2d

98 (1978) (noting that the offer under .
ORS 35.346(1) is a condition precedentto |
filing a condemnation complaint).6 Un- -
der ORS 35.346(2), the public agency’s .
initial written offer must be ”"accompa- |
nied by any written appraisal upon which -
the condemner relied in establishing the .
amount of compensation offered” if the |
amount involved is $20,000 or more. If it *
is less, then the agency is simply required .
to provide the owner with a written ex- |
planation of how it arrived at the com- *
pensation offered. In either event, the
public agency must leave the initial writ-
ten offer open for at least 40 days under :

ORS 35.346(4).7

. 2. lInitial Pieadings and Early

Possession
Under ORS 35.245(1), all condemna-

. tion actions—regardless of the amount

involved—are generally handled in circuit
court. If the amount involved is $20,000
or less, however, the owner may elect to
have the compensation determined by

- court-sponsored binding arbitration un-

der ORS 35.346(6)(a)-(b). If the amount
at issue is between $20,000 and $50,000,
then the owner may elect court-spon-
sored nonbinding arbitration under ORS
35.346(6)(c).

Venue lies in the county where the
property—or the greatest portion of it—
is located under ORS 35.245(1).

ORS 35.245 and ORS 35.255 outline

tion of the property, a statement of own-
ership, the amount alleged to be the
value of the property taken and any as-

defendant’s remaining property from the
taking. See generally Powder Valley Wa-
ter Control District v. Hart Estate Invest-
ment Company, supra, 146 Or App at 330-
32. In practice, however, public agencies
usually also include a general description
of the project for which the property is
being acquired, the statutory authority
for the taking, a reference to the con-
demnation resolution and an allegation
that the agency has attempted to nego-
tiate with the owner before filing the
complaint. ORS 35.245(2) permits the
public agency to join any person claim-
ing an interest in the property as a de-
fendant.

Of special note, ORS 35.346(2) makes
it very difficult to reduce the agency’s al-
legation of the compensation by later
amendment of the complaint. Any such
amendment must be by court order en-
tered not later than 60 days before trial.
Further, the court must find by clear and
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convincing evidence that the appraisal
upon which the agency’s original offer
was based “was the result of a mistake
of material fact that was not known and
could not reasonably have been known
at the time of the original appraisal or
was based on a mistake of law.” /d.

ORS 35.295 governs the matters that
must be included in the defendant’s re-
sponse. If a defendant has a legal defense
to the taking, it must be raised by either
a motion to dismiss or an affirmative de-
fense. Defenses to the taking, which in
practice are rare, usually focus on defects
in the public agency’s prefiling proce-
dures or the public agency’s need for the
property. On this last point, a property
owner challenging a publicagency's need
for the property must show that the
agency abused its discretion. See gener-
ally Wiard Memorial Park Dist. v. Wiard
Community Pool, 183 Or App 448, 452-
58, 52 P3d 1080, rev den, 335 Or 114
(2002) (discussing the abuse of discretion
standard in condemnation); accord Em-
erald PUD v. PacifiCorp, 100 Or App 79,
83-87, 784 P2d 1112, on reh’g, 101 Or App
48, 788 P2d 1034, rev den, 310 Or 121
(1990). The defendant’s answer must also
allege the value of the property being
taken and any associated damages to the
defendant’s remaining property as a re-
sult of the taking.

If applicable, a property owner may
also bring related counterclaims against
the public agency within the context of
the condemnation case. See State ex rel
Nagel v. Crookham, 297 Or 20, 22-24, 680
P2d 652 (1984). In Nagel, for example, the
property owners asserted by way of a
counterclaim that the value of their prop-
erty had been diminished—or
“blighted”—Dby the eight-year delay be-
tween the time that the public agency
had initially announced its project and
the point the agency actually filed its con-
demnation action.

In many instances, a public agency
may wish to obtain possession of the

: Dé@eﬁ‘sqs to the taking, .

. which in practice are

. ' rare, usually focus on

. defects in the public

. . agency's prefiling proce-
. . dures or the public

. agency's need for the

property. On this last
point, a property owner

. - challenging a public

agency'’s need for the .
property must show that
the agency abused its
discretion.

. property before the eventual trial on
. valuation so that its project can go for-
« ward in the interim. If so, it must deposit
. the alleged value of the property into the
* court under ORS 35.265. ORS 35.265 is
- silent on whether simply depositing the
. alleged value of the property is, in and
: of itself, sufficient to entitle the public
- agency to possession without a court or-
. der, and practices vary among agencies
: in this regard. But, the Court of Appeals
- in Harder v. Dept. of Fin. and Admin., 1
" Or App 26, 27-29, 458 P2d 947 (1969),
* noted that due process requires a hear-
- ing and judicial approval of early posses-
. sion at least in those cases where the
' party in possession of the property re-.
. fuses to vacate. If a hearing is held, the
. focus is on the agency’s need for early
* possession to meet, for example, the
: project’s construction schedule. If early
. possession is granted, the property owner
* may withdraw the public agency’s deposit
. under ORS 35.285 without prejudice to
© any later argument the owner may make
©oon value.

. 3. Discovery

Discovery in condemnation cases is,

. atone and the same time, more confined

* than a typical commercial case and more
. expansive.

It is more confined in the sense that

* the focus of most condemnation cases
: (absent a challenge to the taking itself)
. is solely on valuation. Discovery, there-
- fore, typically involves an investigation
. ofthe possible uses of the property, the
. owner’s plans for the property, any envi-
+ ronmental or other permitting issues af-
. fecting the property and past sales or ef-
. fortsto sell the property. Under a limited
+ exception to OEC 701, a noncorporate
. owner of property can generally offer an
. opinion on the property’s value. Highway
+ Com. v. Assembly of God, 230 Or 167, 177,
. 368 P2d 937 (1962); see also Dept. of
. Transportation v. El Dorado Properties,
+ 157 Or App 624, 636-38, 971 P2d 481
. (1998). Public agencies, therefore, often
" take property owners’ depositions on this
- point.

Discovery is more expansive than in

. a typical commercial case because the
- parties are now required to exchange
. appraisal reports before trial. Until 1997,
. there was generally no expert discovery
- in Oregon condemnation cases—just as
. in other civil cases. See Brink v.
* Multnomah County, 224 Or 507, 516-18,
- 356 P2d 536 (1960) {cloaking appraisal
. reports within the attorney-client privi-
: lege); City of Portland v. Nudelman, 45
- Or App 425, 432-34, 608 P2d 1190, rev
. den, 289 Or 275 (1980) (noting that the
© work product rule would protect ap-
- praisal reports prepared in anticipation
. of litigation). Because expert appraisal
* testimony is usually the key element of a
. condemnation trial, the limitation on
. expert discovery gave the phrase “trial
* by ambush” real meaning in a condem-
. nation case.

In 1997, however, the Legislature

* brought expert discovery to Oregon con-
. demnation cases when it enacted Senate
© Bill 1036. See Or Laws 1997, ch 797, § 1.
* Under revisions to ORS 35.346, the par-
. ties to a condemnation case are now re-
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quired to disclose appraisal reports at
three distinct points:

o Asnoted earlier, the public agency’s
prelitigation offer in acquisitions val-
ued at $20,000 or more must now
be accompanied under ORS
35.346(2) by the appraisal report
upon which the agency based its of-
fer.

o If the property owner rejects the
agency’s offer and the acquisition
moves into litigation, the property
owner must provide the agency with
its appraisal report at least 60 days
before trial or arbitration under ORS
35.346(4).

o If a case proceeds to trial, ORS
35.346(5)(b) requires each side to
provide the other with all other ap-
praisal reports obtained “as part of
the condemnation action”"—
whether they will be used at trial or
not.

The penalty under ORS 35.346(5)(a)
for the failure to follow these exchange
requirements is that the appraisal in-
volved cannot be used at trial.

The full contours of Senate Bill 1036
remain to be defined. It is not completely
clear, for example, whether an agency
must disclose prefiling appraisals it did
not ultimately use in formulating its ini-
tial offer or in the subsequent litigation
itself. Similarly, the timing for a public
agency’s second round of appraisal dis-
closure under ORS 35.346(5)(b) has been
a subject of debate at the trial court
level—with some agencies providing any
additional appraisals they commissioned
after the initial offer at 60 days before
trial to coincide with the property
owner’s exchange at that point and some
attempting later disclosure. See gener-
ally Mark 1. Fucile, “Timing s (Almost)
Everything: Why Appraisal Exchange in

pensation the ncn.mbliciz'~

..once the jury has deter-
mined the overall com:

agency must pay as a re-
sult of the taking, any
disputes among the de-
fendants concerning
their respective shares of
the overall award are de- -
termined by the court in
a suppiemental proceed-
ing under ORS 35.285(1).

. Condemnation Needs Fixing,” Oregon
. State Bar Litigation Journal at 8 (Oct.
- 2002), available at www.osblitigation.com/
- 1j2002-10.pdf.

- 4, Trial

Several facets of condemnation pro-

* cedure vary significantly from other civil
- cases at trial.

First, ORS 35.235 and the Court of

. Appeals’ decision in Emerald PUD v.
- PacifiCorp, supra, 100 Or App 79, in effect
. bifurcate the trial if the defendant chal-
* lenges the public agency’s right to take °
- the property concerned. In that event, the -
* trial court determines the issue of the right
. to take in a preliminary evidentiary pro-
- ceeding. This preliminary hearing usu- -
. ally—but not necessarily—coincides with .
* any hearing on early possession. See NW/ °
- Natural Gas v. Georgia-Pacific, 53 Or App
. 89, 98, 630 P2d 1326, rev den, 291 Or 893 |
: (1981) (examining this issue in a case in- :
- volving a private condemner). If the pub- -
. lic agency prevails on the right to take, .
" then the question of value is reserved for :
- the jury under ORS 35.305(1).
: Second, under ORS 35.305(2), neither |
© party bears the burden of proof on the -
. issue of value. See Unified Sewerage :

» Agency v. Duyck, 33 Or App 375, 378, 576
- P2d 816 (1978).

Third, because neither party bears the

: burden of proof on value, the defendant
- can elect under ORS 35.305(1) to proceed
. first with the presentation of evidence
. during the valuation phase and can
- present both opening statement and clos-
©ing argument first as well. This election,
* however, must be made at least seven days
. prior to trial.

Fourth, ORS 35.315 permits either side

* to request a jury view of the property in-
- volved. If requested, the view is manda-
* tory. The jury view typically follows open-
: ing statements.

Fifth, ORS 35.346(7)(a) provides for a

. defendant’s recovery of both attorney and
* expert witness fees if the amount awarded
. at trial exceeds the public agency’s high-
© est written offer made at least 30 days
* before trial.

Finally, once the jury has determined

‘the overall compensation the public
- agency must pay as a result of the taking,
. any disputes among the defendants con-
© cerning their respective shares of the over-
- all award are determined by the court in
.a supplemental proceeding under ORS
© 35.285(1). See Dept. of Transportation v.
- Weston Investment Co., 134 Or App 467,
- 473-75, 896 P2d 3 (1995). ]

:(Endn@‘&es)
©1  Federal condemnation procedure is

regulated by Federal Rule of Civil Pro-
cedure 71A.

-2 Some private corporations, such as

utilities and railroads, have also been
given condemnation authority by
statute. The procedures applicable to
private condemners are generally
similar to, but not precisely the same
as, those governing public condemn-
ers. See, e.g., ORS 35.235(3) (effect of
condemnation resolutions) and ORS
35.275 (early possession require-
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ments). Except as noted, this article
focuses on procedures applicable to
public condemners.

The federal statutes are supple- .

mented by corresponding regulations
at 49 CFR § 24.101, et seq.

ORS 35.510(3) was formerly found at
ORS 281.060(3). The Legislature last
year incorporated several sections of
ORS Chapter 281, which dealt with
other facets of governmental prop-
erty acquisition, into ORS Chapter 35.
See 2003 Or Laws, ch 534, § 1.

See, e.g., ODOT. v. Hughes, 162 Or App
414, 419-20, 986 P2d 700 (1999) (dis-
cussing the relevance of a property’s
environmental condition to its valua-
tion in condemnation).

Owners and others having possessory
interests in the property involved may
also be eligible for relocation benefits
and other related assistance under 42
USC § 4601, et seq., and ORS 35.500,
et seq.

ORS Chapter 35 formerly contained a
“20-day” pre-filing offer requirement.
See Or Laws 2003, ch 476, § 1. The
Court of Appeals held in Urban Re-
newal Agency of Salem v. Caughell,
supra, 35 Or App at 148 that the “20-
day offer” requirement was waived
if the property owner did not object
in the initial response. Since 1978,
however, the Legislature also added
a requirement that a public agency
generally provide an appraisal along
with its initial written offer. See 1997
Or Laws, ch 797, § 1, codified at ORS
35.346(2). Caughell's conclusion that
the prefiling offer requirement is
waived if not raised in the initial re-
sponse has not been revisited since
the Legislature revised both the tim-
ing and content of the initial offer.
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